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DEPARTMENT  OF  ENERGY  HEALTH  AND 
SAFETY  STRATEGY 


THURSDAY,  SEPTEMBER  22,  1994 

House  of  Representatives, 
Committee  on  Science,  Space,  and  Technology, 

Subcommittee  on  Energy, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  1  p.m.  in  Room  2318, 
Rayburn  House  Office  Building,  Hon.  Marilyn  Lloyd  (chairwoman 
of  the  subcommittee)  presiding. 

Mrs.  Lloyd.  Good  afternoon.  The  subcommittee  will  come  to 
order.  I  would  like  to  ask  unanimous  consent  that  today's  proceed- 
ings be  covered  by  the  media. 

Without  objection,  so  ordered. 

Today,  the  Subcommittee  on  Energy  will  consider  the  vital  issues 
of  safety  and  health  protection  at  the  Department  of  Energy.  Sec- 
retary O'Leary  and  Assistant  Secretary  O'Toole  have  undertaken 
strategic  initiatives  to  upgrade  DOE's  safety  and  occupational 
health  programs.  The  department  has  taken  steps  to  strengthen  its 
nuclear  facilities  program.  We  commend  the  Secretary  and  Dr. 
OToole  for  these  important  efforts.  The  Subcommittee  on  Energy 
has  an  ongoing  interest  in  helping  to  ensure  their  successful  imple- 
mentation. 

In  addition  to  Dr.  O'Toole,  the  subcommittee  today  welcomes  Mr. 
John  Conway,  an  old  friend  of  this  committee.  We  welcome  you, 
John.  I  think  you  have  been  here  the  20  years  that  I  have. 

Mr.  Conway.  Back  to  1956. 

Mrs.  Lloyd.  Mr.  Conway  is  the  Chairman  of  the  Defense  Nuclear 
Facilities  Safety  Board.  Mr.  Jim  Wells  from  the  General  Account- 
ing Office;  and  Mr.  Sheldon  Samuels  from  the  AFL-CIO  Workplace 
Health  Fund,  who  will  give  us  their  views  on  some  of  the  key  prob- 
lems that  must  be  answered. 

We  welcome  new  friends  and  old  friends  to  our  hearing  today.  At 
this  time,  I  would  like  to  recognize  my  friend  and  Ranking  Repub- 
lican Member,  Mr.  Fawell,  for  his  opening  remarks. 

[The  prepared  opening  statement  of  Mrs.  Lloyd  follows:] 

(1) 


HONORABLE  MARILYN  LLOYD 

OPENING  STATEMENT 

"DEPARTMENT  OF  ENERGY 

HEALTH  AND  SAFETY  STRATEGY" 

SEPTEMBER  22,  1994 


TODAY  THE  SUBCOMMITTEE  ON  ENERGY  WILL  CONSIDER 
THE  VITAL  ISSUES  OF  SAFETY  AND  HEALTH  PROTECTION  AT  THE 
DEPARTMENT  OF  ENERGY. 

SECRETARY  O'LEARY  AND  ASSISTANT  SECRETARY  O'TOOLE 
ARE  UNDERTAKING  STRATEGIC  INITIATIVES  TO  UPGRADE  DOE'S 
OCCUPATIONAL  SAFETY  AND  HEALTH  PROGRAMS.  IN  ADDITION, 
THE  DEPARTMENT  IS  TAKING  STEPS  TO  STRENGTHEN  ITS 
NUCLEAR  FACILITIES  SAFETY  PROGRAM. 

WE  COMMEND  THE  SECRETARY  AND  DR.  O'TOOLE  FOR 
THESE  IMPORTANT  EFFORTS.  THE  SUBCOMMITTEE  ON  ENERGY 
HAS  AN  ONGOING  INTEREST  IN  HELPING  TO  ENSURE  THEIR 
SUCCESSFUL  IMPLEMENTATION. 

IN  ADDITION  TO  DR.  O'TOOLE,  THE  SUBCOMMITTEE  TODAY 
WELCOMES  MR.  JOHN  CONWAY,  THE  CHAIRMAN  OF  THE  DEFENSE 
NUCLEAR  FACILITIES  SAFETY  BOARD,  MR.  JIM  WELLS  FROM  THE 
GENERAL  ACCOUNTING  OFFICE,  AND  MR.  SHELDON  SAMUELS 
FROM  THE  AFL-CIO  WORKPLACE  HEALTH  FUND,  WHO  WILL  GIVE 
US  THEIR  VIEWS  ON  SOME  OF  THE  KEY  PROBLEMS  THAT  MUST  BE 
ADDRESSED. 


Mr.  Fawell.  I  thank  Madam  Chairman.  I  don't  have  any  in- 
depth  remarks.  I  note  that  we  have  Secretary  O'Leary  and  Sec- 
retary OToole  and  that  Irish  group  ought  to  be  able  to  do  some- 
thing about  these  problems  that  we  have.  And  I  realize  that  we  are 
facing  enormous  health  and  safety  challenges  and  look  forward  to 
the  testimony  that  is  forthcoming. 

Mrs.  Lloyd.  Thank  you  very  much. 

Unfortunately,  due  to  the  press  of  business,  we  are  all  supposed 
to  be  about  two  or  three  places  at  the  same  time  right  now.  I  will 
not  be  able  to  stay  for  the  remainder  of  the  hearing.  But  I  am  de- 
lighted that  my  distinguished  colleague  on  the  subcommittee,  Mr. 
Inslee,  from  the  State  of  Washington  has  kindly  agreed  to  my  re- 
quest that  he  chair  this  hearing. 

I  would  like  to  state  that  Mr.  Inslee  has  been  a  very  active  and 
constructive  partner  and  a  participant  in  the  work  of  the  Energy 
Subcommittee  in  the  last  two  years.  He  has  attended  our  hearings. 
He  has  Chaired  hearings.  He  has  worked  hard  for  his  district  and 
for  our  country.  He  has  a  very  strong  concern  with  the  DOE  com- 
plex and  the  health  and  safety  issues  that  are  before  us  today.  I 
commend  him  for  his  leadership  on  these  issues,  especially  on  the 
issue  of  environmental  cleanup.  I  know  he  is  going  to  provide  capa- 
ble and  thoughtful  leadership  in  this  oversight  hearing. 

I  thank  all  of  you  for  being  here  and  now  Mr.  Inslee  will  chair 
the  hearing. 

Mr.  Inslee  [presiding].  Thank  you,  Madam  Chair.  I  would  make 
a  few  comments  before  I  start,  if  the  Chairman  would  allow  me, 
because  we  do  have  a  broad  gamut  to  today's  hearing. 

In  the  past  year,  we  have  outlined  a  record  of  substantial 
workforce  and  public  health  and  safety  concerns  as  well  as  signifi- 
cant problems  at  DOE  defense  facilities.  These  problems  accumu- 
lated, of  course,  over  a  period  of  decades,  and  we  will  be  dealing 
with  them  for  a  period  of  decades. 

During  the  Cold  War,  the  Department  of  Energy  and  the  prede- 
cessor agency,  the  Atomic  Energy  Commission,  successfully  carried 
out  their  central  mission  of  weapons  production  and  we  can  take 
pride  in  their  achievements. 

Today,  however,  the  post-Cold  War  era,  we  see  this  focus  on  pro- 
duction resulted  in  less  attention  to  other  situations  that  also  need 
leadership.  We  see  that  DOE  didn't  pay  enough  attention  to  pro- 
tecting workers  from  the  risks  of  injuries  and  illnesses  to  which 
they  were  exposed  at  the  weapons  complex.  The  DOE  did  not  exer- 
cise the  necessary  stewardship  in  its  protection  of  the  environment. 

As  a  result,  we  and  future  Americans  are  now  confronted  with 
a  multi-billion  dollar  cleanup  legacy.  The  thousands  of  workers  who 
will  be  involved  in  carrying  out  this  long-term  environmental  res- 
toration and  waste  management  effort  now  under  way  in  the  Nu- 
clear Weapons  Complex  face  hazards  even  greater  than  those  of  op- 
erating the  production  facilities  in  the  past.  These  areas  include 
those  normally  associated  with  construction  work,  such  as  industry 
accidents  and  fires,  as  well  as  exposure  to  toxic  chemicals  and  ra- 
dioactive materials  at  aging  and  deteriorating  production  facilities 
and  waste  disposal  sites. 

Shortly  after  she  was  confirmed  last  fall  as  the  DOE  Assistant 
Secretary  for  Environment,  Safety,  and  Health,  this  subcommittee 


met  with  Dr.  O'Toole  in  a  hearing  on  these  issues.  At  that  hearing, 
as  well  as  in  her  previous  work  for  the  Congressional  Office  of 
Technology  Assessment,  Dr.  O'Toole  displayed  a  keen  understand- 
ing of  the  problems  she  faced  and  the  need  for  significant  reforms. 

Today  we  are  looking  for  a  progress  report.  We  want  to  assess: 
What  has  the  department  achieved;  where  are  we  going;  what  still 
remains  to  be  done? 

We  have  several  key  questions  that  I  hope  Dr.  O'Toole  can  help 
us  with.  First,  what  steps  is  the  department  taking  to  upgrade  its 
capabilities  in  the  areas  of  health  and  safety  protection?  What  is 
the  department's  strategy  in  that  regard? 

Second,  what  tangible  progress  is  the  department  making  in 
strengthening  health  and  safety  protection,  especially  in  connection 
with  cleanup  activities  at  the  Nuclear  Weapons  Complex? 

Third,  what  progress  is  the  department  making  in  ensuring  the 
safety  of  DOE  defense  nuclear  facilities? 

And  finally,  what  progress  is  the  department  making  in  carrying 
out  its  statutory  responsibilities  to  provide  medical  monitoring  of 
workers  at  DOE  facilities? 

These  are  important  issues.  Our  task  of  cleaning  up  and  resizing 
our  facilities  presents  complex  problems  of  large-scale  strategic 
planning  and  organization.  At  the  same  time,  we  have  to  pay  atten- 
tion to  the  day-to-day  execution  of  many  detailed  tasks.  This  is  in- 
deed a  very  challenging  assignment,  and  we  look  forward  to  com- 
ments from  our  excellent  panel  on  how  we  are  doing  in  that  regard. 

Our  first  witness  is  Assistant  Secretary  Dr.  O'Toole.  Dr.  O'Toole, 
of  course,  serves  as  the  principal  advisor  to  the  Secretary  of  Energy 
in  matters  relating  to  the  protection  of  the  environment,  workers, 
and  the  public  from  hazardous  DOE  facilities  and  operations.  Her 
office  is  responsible  for  ensuring  that  the  department's  activities 
conform  with  all  applicable  environmental  safety  and  health  laws 
and  requirements. 

We  welcome  all  our  witnesses,  and  I  would  advise  all  the  wit- 
nesses that  their  written  testimony  will  be  included  in  the  record 
in  its  entirety  and  they  may  summarize,  of  course,  with  an  oral 
statement.  If  they  want  to  offer  additional  written  statements,  we 
will  keep  the  hearing  record  open  for  10  days  after  this  hearing. 
With  that,  Dr.  O'Toole,  welcome.  And  would  you  please  proceed. 

[The  prepared  opening  statement  of  Mr.  Inslee  follows:] 


THE  HONORABLE  JAY  INSLEE 

OPENING  STATEMENT 

Hearing  on 

"Department  of  Energy 

Health  and  Safety  Strategy" 

September  22,  1994 

This  afternoon,  the  Subcommittee  on  Energy  will  focus  on 
the  problems  of  protecting  safety  and  health  at  Department  of 
Energy  facilities  and  environmental  cleanup  sites. 

This  Committee's  past  hearings  have  outlined  a  record  of 
substantial  workforce  and  public  health  and  safety  concerns  as 
well  as  massive  environmental  problems  at  DOE  defense 
facilities.  These  problems  accumulated  over  a  period  of  decades, 
and  we  are  likely  to  be  dealing  with  them  for  decades  to  come. 

During  the  Cold  War  years,  the  Department  of  Energy  and 
its  predecessor  agency,  the  Atomic  Energy  Commission, 
successfully  carried  out  their  central  mission  of  weapons 
production.  We  may  take  pride  in  their  achievements  on  behalf 
of  the  Nation's  defense. 

Today,  however,  in  the  post-Cold  War  era,  we  see  that  this 
focus  on  production  resulted  in  less  attention  to  other  situations 
that  also  needed  leadership.  We  see  that  DOE  did  not  pay 
enough  attention  to  protecting  workers  from  the  risks  of  injuries 
and  illnesses  to  which  they  were  exposed  at  the  weapons 
complex.  And  DOE  did  not  exercise  the  necessary  stewardship 
in  its  protection  of  the  environment. 

As  a  result,  we  and  future  Americans  are  now  confronted 


with  a  multi-billion  dollar  cleanup  legacy.  The  thousands  of 
workers  who  will  be  involved  in  carrying  out  this  long-term 
environmental  restoration  and  waste  management  effort  now 
underway  at  the  Nuclear  Weapons  Complex  face  hazards  even 
greater  than  those  of  operating  the  production  facilities  in  the 
past.  These  hazards  include  those  normally  associated  with 
construction  work,  such  as  industrial  accidents  and  fires,  as  well 
as  exposure  to  toxic  chemicals  and  radioactive  materials,  at 
aging  and  deteriorating  production  facilities  and  waste  disposal 
sites. 

Shortly  after  she  was  confirmed  last  fall  as  the  DOE 
Assistant  Secretary  for  Environment,  Safety,  and  Health,  this 
Subcommittee  met  with  Dr.  Tar  a  O' Toole  in  a  hearing  on  these 
issues.  At  that  hearing,  as  well  as  in  her  previous  work  for  the 
Congressional  Office  of  Technology  Assessment,  Dr.  O'Toole 
displayed  a  keen  understanding  of  the  problems  she  faced  and 
of  the  need  for  significant  reforms. 

Today  we  are  looking  for  a  progress  report.  We  want  to 
assess:  What  has  the  Department  achieved?  Where  are  we 
going?    And  what  still  remains  to  be  done? 

We  will  examine  several  key  questions: 

First:  What  steps  is  the  Department  taking  to  upgrade  its 
capabilities  in  the  areas  of  health  and  safety  protection?  What 
is  the  Department's  strategy? 

Second:  What  tangible  progress  is  the  Department  making 
in  strengthening  health  and  safety  protection,  especially  in 
connection   with  cleanup   activities   at  the  Nuclear   Weapons 


Complex? 

Third:  What  progress  is  the  Department  making  in 
ensuring  the  safety  of  DOE  defense  nuclear  facilities? 

And,  finally:  What  progress  is  the  Department  making  in 
carrying  out  its  statutory  responsibilties  to  provide  medical 
monitoring  of  workers  at  DOE  facilities? 

These  are  important  issues.  Our  task  of  cleaning  up  and 
re-sizing  our  facilities  presents  complex  problems  of  large-scale 
strategic  planning  and  organization.  At  the  same  time,  we  must 
pay  attention  to  the  day-to-day  execution  of  many  detailed  tasks. 
This  is  indeed  a  very  challenging  assignment. 

[RECOGNIZE      OTHER      MEMBERS      FOR      OPENING 
STATEMENTS.] 


8 

STATEMENT  OF  TARA  OTOOLE,  M.D.,  ASSISTANT  SECRETARY 
FOR  ENVIRONMENT,  SAFETY  AND  HEALTH,  U.S.  DEPART- 
MENT OF  ENERGY 

Dr.  OTOOLE.  Thank  you.  Thank  you,  Mr.  Chairman. 

With  your  permission,  I  would  like  to  make  about  15  minutes' 
worth  of  opening  comments.  The  topics  that  I  understand  the  com- 
mittee is  most  interested  in  today  have  to  do  with  the  proposed  re- 
organization of  my  office,  the  Office  of  Environment,  Safety  and 
Health,  medical  surveillance  programs,  as  you  mentioned,  for  cur- 
rent and  former  workers  at  DOE  defense  facilities,  and  matters  re- 
lated to  nuclear  safety.  I  would  propose  to  discuss  these  topics,  as 
well  as  transition  to  regulation  by  the  Occupational  Health  and 
Safety  Administration.  In  turn,  I  am  happy  to  answer  any  ques- 
tions on  any  other  subjects  that  you  might  have  an  interest  in. 

Let  me  say  by  way  of  background  on  the  reorganization  of  the 
Office  of  Environment,  Safety  and  Health  that  what  we  tried  to  do 
was  design  an  EH  that  was  responsive  to  the  new  demands,  some 
of  which  you  mentioned,  and  responsibilities  incumbent  upon  the 
DOE. 

What  we  face  are  changing  missions,  including  transition  from 
weapons  production  to  cleanup,  new  and  growing  challenges  to 
safety,  which  I  will  detail  in  a  moment,  a  limited  number  of  tech- 
nically qualified  staff,  both  in  my  office  and  in  the  line  programs, 
as  the  defense  board  has  aptly  and  repeatedly  pointed  out,  and  a 
less  than  ideal  skill  mix,  particularly  in  the  Office  of  EH,  for  meet- 
ing these  new  challenges. 

The  reorganization  was  not,  let  me  assure  you,  an  exercise  in  de- 
signing the  ideal  office  for  environment,  safety  and  health  or  the 
ideal  way,  in  a  perfect  world,  one  might  oversee  the  adequacy  of 
DOE's  environment,  safety  and  health  programs.  It  is  an  honest  at- 
tempt to  confront  the  realities  of  DOE's  current  situation  and  to  ef- 
fectively leverage  the  expertise  in  our  office  against  the  needs  and 
the  problems  faced  by  DOE  and  contractor  line  programs. 

Let  me  just  list  some  of  the  realities  that  we  have  to  grapple 
with  in  the  next  several  years  if  we  are  going  to  be  successful.  As 
the  Defense  Nuclear  Facilities  Safety  Board  has  said,  and  I  agree 
with  this,  the  weapons  complex  in  particular  is  getting  more  dan- 
gerous. This  is  so  because  of  the  huge  inventories  of  hazardous  ma- 
terials we  harbor.  We  have  over  two  million  kilograms  of  reactor 
irradiated  materials  stored  all  over  the  complex,  often  in  conditions 
never  intended  for  long-term  storage. 

We  are  husbanding  aging  facilities  that  have  not  been  well  main- 
tained and  present  safety  problems  of  their  own.  We  are  confront- 
ing changing  missions,  some  of  which,  such  as  decontamination 
and  decommissioning,  are  quite  hazardous.  All  of  these  changes  are 
very  tough  on  the  morale  of  the  people  who  have  to  work  in  our 
plants.  And  wliatever  union  jurisdictions  are  ultimately  determined 
to  apply,  we  are  going  to  be  fielding  a  new  generation  of  workers 
who  are  less  familiar  with  the  plants  as  they  were  built,  the  haz- 
ards they  contain,  and  the  way  they  were  traditionally  operated. 

In  addition,  the  Safety  Board  and  others,  including  the  GAO  and 
OTA,  have  repeatedly  noted  that  DOE  line  programs,  field  offices, 
and  EH  lack  sufficient  numbers  of  Federal  workers  with  the  tech- 


nical  expertise  in  the  health  and  safety  fields  that  would  ideally  be 
used  to  carry  out  our  missions. 

In  EH,  we  have  very  many  good  people,  perhaps  not  in  the  num- 
bers we  would  wish.  We  certainly  don't  have  the  proper  skill  mix 
to  deal  with  such  new  challenges  as  medical  surveillance. 

The  safety  board  has  observed  that  in  many  nuclear  safety  spe- 
cialties where  DOE  and  its  predecessor  agencies  were  once  the  un- 
disputed world  leaders,  we  now  are  lacking  necessary  talent  be- 
cause of  retirements,  program  cuts,  and  budget  constraints. 

I  would  suggest  that  the  situation  is  even  worse  in  safety  areas 
that  have  been  relatively  neglected  by  DOE;  namely,  construction 
safety,  worker  training,  chemical  safety,  and  so  forth. 

Now,  many  of  us  have  spent  the  past  few  years  reading  and  in 
some  cases  writing  volumes  of  critiques  of  environment,  safety  and 
health  programs  of  the  Department  of  Energy.  Yet  in  spite  of  whole 
libraries  of  excellent  reports  on  what  is  wrong,  progress  in  improv- 
ing safety  at  DOE  facilities,  though  real,  has  been  slow. 

Given  all  the  hazards  and  conditions  that  exist  at  DOE  that  I 
have  just  described,  Secretary  O'Leary  and  I  have  concluded  that 
if  we  are  going  to  succeed  in  preventing  bad  things  from  happening 
in  the  coming  years,  rather  than  reacting  to  events,  we  must  do 
more  to  improve  safety.  We  must  quicken  the  pace  of  change  in 
how  we  manage  health  and  safety.  We  must,  in  short,  change  the 
way  work  is  done  at  DOE.  We  must  make  it  safer. 

This  is  the  goal  to  which  we  aspire.  This  is  the  premise  on  which 
the  EH  reorganization  was  based.  That  is,  again  to  repeat — and  I 
am  going  to  repeat  this  a  lot,  we  must  change  the  way  work  is  done 
at  DOE  facilities  so  that  the  safety  of  workers  and  the  public  is  as- 
sured and  threats  to  the  environment  are  minimized. 

To  do  this,  I  firmly  believe  that  the  staff  of  the  Office  of  Environ- 
ment, Safety  and  Health  must  get  out  of  our  offices  in  Washington 
and  get  into  the  field.  We  have  to  be  more  visible  and  we  have  to 
have  more  of  a  hands-on  understanding  of  what  problems  the  line 
programs  face. 

So  to  get  to  the  outline  of  the  proposed  DOE  reorganization, 
which  I  would  like  to  emphasize  is  not  yet  final,  we  are  still  con- 
ducting negotiations  which  have  been  very  productive  and  cordial, 
I  might  add,  with  the  National  Treasury  Employees'  Union,  and 
even  after  we  formally  reorganize  we  intend  to  continue  these  dis- 
cussions so  as  to  optimize  the  needs  of  our  staff  and  the  interests 
of  the  union  with  those  of  the  management. 

I  am  going  to  talk  about  two  aspects  of  the  reorganization;  name- 
ly, oversight  and  technical  assistance.  The  reorganization  calls  for 
a  much  revamped,  very  strong  oversight  office,  the  purpose  of 
which  is  to  conduct  evaluations  and  assessments  that  will  provide 
a  valid  and  comprehensive  understanding  of  the  health  and  safety 
programs  at  Department  of  Energy  sites. 

Oversight  should  also  help  managers  identify  trends  and 
vulnerabilities  in  health  and  safety  so  that  we  can  recognize  on- 
coming trains  before  they  run  us  over.  In  order  to  do  this,  we  are 
going  to  put  in  place  formal  protocols  for  doing  oversight  so  there 
is  no  confusion  about  what  our  expectation  is  or  how  we  are  going 
to  assess  people  or  what  was  discovered. 
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The  reorganization  provides  more  separation  between  oversight 
and  assistance  activities  than  has  been  the  case  in  the  past,  which 
I  will  come  back  to.  It  also  calls  for  an  institutionalized  integrated 
multidisciplinary  assessment. 

In  the  past,  what  we  have  done  is  sequential  field  evaluations  of 
security,  occupational  medicine,  nuclear  safety,  electrical  safety,  ra- 
diation protection,  so  on  and  so  forth.  What  we  are  proposing  to  do 
is  to  integrate  all  of  these  into  much  more  comprehensive  multi- 
disciplinary  approaches  that  I  think  will  be  more  efficient  and  less 
burdensome  to  the  field  and  will  also  provide  managers  with  infor- 
mation that  is  a  lot  more  useful  to  them  and  certainly  more  timely. 

The  new  oversight  function  will  have  more  clout.  It  is  going  to 
have  its  own  deputy  assistant  secretary  dedicated  to  oversight,  as 
well  as  an  associate  deputy  assistant  secretary.  These  people  are 
very  experienced  senior  managers  from  my  office  and  are  quite  ca- 
pable of  doing  this  job,  which  will  no  longer  be  divided  between 
technical  assistance,  oversight  and  policy,  as  has  been  the  case  in 
the  past. 

The  oversight  office  will  have  the  authority  to  do  unannounced 
inspections  as  the  Secretary  made  clear  last  summer.  It  will  be 
able  to  carry  out  type  "A"  investigations  of  serious  accidents  and 
injury  independent  of  the  line  organizations.  We  will  double  the 
number  of  EH  site  representatives  who  work  at  our  facilities  and 
are  effectively  the  eyes  and  ears  of  our  day-to-day  bird-dogging  of 
operations  in  the  field,  and  we  will  increase  this  year  by  50  percent 
the  number  of  sites  that  have  EH  site  representatives.  In  addition, 
we  intend  to  greatly  augment  our  ability  to  collect  and  process  in- 
formation and  translate  it  into  knowledge  that  is  useful  to  and 
used  by  the  field. 

Technical  assistance.  First,  let  me  make  clear — I  think  there  has 
been  a  lot  of  misunderstanding  about  this.  The  assistance  function 
is  not  new.  Technical  assistance  has  always  been  an  integral  part, 
both  of  the  Office  of  Environment,  Safety  and  Health  functions  and 
of  the  former  Office  of  Nuclear  Safety.  We  have  always  put  out 
operational  guidance  and  standards  interpretation,  and  got  in- 
volved in  on-site  assistance  for  special  projects,  such  as  the  Office 
of  Nuclear  Safety's  review  and  advice  to  EM  on  tank  waste  remedi- 
ation. 

We  have  conducted  11  safety  workshops  and  the  like.  An  exam- 
ination of  past  staffing  and  budget  patterns  for  EH  in  the  Office 
of  Nuclear  Safety  shows  that  a  substantial  proportion  of  monies 
and  people's  time  were  spent  on  oversight  activities.  What  is  new 
is  the  attention  we  are  giving  in  terms  of  focus  and  formality  to 
technical  assistance  in  the  new  organization,  and  we  are  doing  this, 
again,  because  we  believe  it  is  imperative  to  change  the  way  work 
is  done  at  DOE  now,  this  year,  in  the  short  term.  We  have  to  em- 
power managers  and  workers  and  instill  in  them  a  sense  of  pride 
and  capability. 

Again,  this  is  a  discouraged,  change-weary  work  force  at  this 
point,  at  least  in  part.  And  we  are  intending  with  our  assistance 
efforts  to  put  a  particular  focus  on  our  field  office  staff  in  our  ef- 
forts to  teach  them  how  to  capably  manage  their  health  and  safety 
programs.  To  repeat,  the  goal  of  technical  assistance  is  to  empower 
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managers  to  perform  ES&H  functions  responsibly  at  a  higher  level 
of  effectiveness. 

There  are  many  examples  of  assistance  programs  we  have  initi- 
ated since  I  last  appeared  before  this  committee.  One  of  them  is 
the  partnership  with  the  Office  of  Environmental  Management,  the 
purpose  of  which  is  to  formulate  and  put  on  the  ground  health  and 
safety  programs  for  cleanup  workers.  And  by  that  I  mean  the 
whole  gamut  of  people  who  do  everything  from  environmental  char- 
acterization and  restoration,  to  waste  management,  to  D&D 
projects.  To  put  on  the  ground  programs  that  translate  the  OSHA 
requirements  for  hazardous  waste  work  into  real,  effective  and  ade- 
quate programs. 

We  have  already  been  to  the  field  to  pilot  three  of  these  pro- 
grams. We  are  going  out  to  the  field  again  to  see  what  works  and 
what  doesn't.  By  the  end  of  1994,  we  will  have  guidance  on  what 
a  good,  adequate  health  and  safety  program  for  cleanup  workers 
looks  like.  And  then  early  in  1995,  we  are  going  out  into  the  field 
with  EM,  again,  to  establish  working  projects  that  we  hope  will  be- 
come models  for  the  rest  of  DOE  thereafter. 

Another  example  of  an  assistance  effort  is  the  Hanford  tank  farm 
mentoring  program.  When  Louis  Beatty  was  killed  at  the  tank 
farms  over  a  year  ago,  EH  started  pouring  resources  into  Hanford. 
We  sent  over  a  dozen  senior  members  of  our  staff  out  there  to  try 
and  bootstrap  the  tank  farm  safety  programs  into  a  more — to  im- 
prove them.  Let's  leave  it  at  that. 

After  about  six  months,  we  were  all  very  discouraged.  In  spite  of 
this  expenditure  of  resources,  it  wasn't  clear  that  we  were  making 
a  lot  of  progress.  And  then  we  started  learning  how  to  do  this.  And 
I  think  now  everyone  would  agree  that  the  mentoring  program  has 
made  significant  improvements  in  the  conduct  of  operations  at  the 
tank  farm.  It  has  helped  the  field  office  understand  how  to  put  to- 
gether an  adequate  "lessons  learned"  program  at  the  tank  farm.  It 
has  improved  worker  training  functions  at  the  tank  farm.  In  short, 
it  is  working. 

One  measure  of  how  well  it  is  working  is  the  fact  that  the  Wes- 
tinghouse  Hanford  Corporation  has  asked  us  to  expand  the 
mentoring  program  into  other  aspects  of  Hanford  operations  and 
has  also  asked  us  to  do  the  same  thing  at  the  Idaho  National  Engi- 
neering Lab,  and  we  have  requests  to  do  mentoring  at  other  sites 
in  the  DOE  complex.  More  requests  than  we  can  meet,  by  the  way. 

A  third  example,  but  by  no  means  the  only  example — additional 
example  of  assistance  programs  are  the  vulnerability  studies.  The 
spent  fuel  vulnerability  study  was  completed  last  fall.  This  was  a 
DOE-wide  effort  led  by  the  Office  of  Nuclear  Safety  that  resulted 
in  significant  changes  in  budgets  and  priorities,  particularly  in  the 
environmental  management  program. 

We  have  completed  a  vulnerability  study  of  chemical  safety, 
which  the  Secretary  will  release  some  time  next  month,  and  we  are 
in  the  final  throes  of  the  plutonium  vulnerability  study,  which  is 
probably  the  biggest  assessment  ever  done  at  DOE  of  a  single  sub- 
ject, and  I  think  it  will  be  extremely  useful  to  the  line  managers 
in  assessing,  understanding,  and  managing  the  legacy  of  plutonium 
that  we  have  left  in  the  weapons  complex. 
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Let  me  say  that  we  are  and  we  have  been  very  aware  of  the  po- 
tential for  conflict  of  interest  between  oversight  and  assistance  ef- 
forts. In  fact,  the  irony  behind  much  of  the  consternation  that  has 
been  talked  about  in  health  and  safety  circles  regarding  assistance 
projects  is  that  we  specifically  redesigned  the  reorganization  to  ad- 
dress those  conflicts  of  interests.  As  I  said,  in  the  past,  policy  devel- 
opment, assistance  and  oversight  were  all  done  by  the  same  DAS. 
We  are  now  separating  those  out  into  separate  offices.  Enough  on 
the  reorganization  for  now. 

Let  me  move  to  medical  surveillance.  As  you  know,  the  Defense 
Act  of  1993  requires  DOE  to  provide  a  medical  monitoring  program 
for  all  current  and  former  workers  at  defense  nuclear  facilities. 
And  I  am  going  to  talk  separately  about  current  and  former  work- 
ers because  these  programs  are  conceptually  and  operationally 
quite  different. 

To  take  current  workers  first.  The  real  value  of  a  medical  assist- 
ance program  is  to  prevent  disease,  and  this  is  accomplished  by, 
first  of  all,  identifying  the  hazards  associated  with  the  particular 
job  and  then  measuring  the  exposures  associated  with  those  haz- 
ards. 

Quickly  getting  that  information  into  the  hands  of  people  who 
can  interpret  it  and  then  turning  it  around  back  to  the  line  man- 
agers, back  to  the  people  on  the  plant  floor,  so  that  as  soon  as  you 
see  dangerous  exposures,  or  even  increasing  exposures  that  look 
problematic,  you  redesign  the  job  and  drive  down  exposures.  That 
is  the  real  goal  in  the  medical  surveillance  effort.  That  works. 

Now,  the  plan  that  was  in  place  for  medical  surveillance  at  DOE, 
the  plan  that  the  General  Accounting  Office  reviewed,  wasn't  going 
to  accomplish  this,  at  least  not  in  the  immediate  future  and  not 
without  a  very  significant  infusion  of  money.  And  that  was  because 
the  focus  was  on  the  subsequent  steps  in  medical  surveillance,  i.e., 
medical  monitoring  and  epidemiologic  analysis,  as  well  as  the  de- 
velopment of  computer  hardware  needed  to  tie  all  of  this  informa- 
tion together  from  around  the  whole  weapons  complex. 

We  are  significantly  retooling  this  approach.  What  we  are  doing 
is  aimed  at  establishing  real  and  adequate  medical  surveillance 
programs  on  the  ground.  We  are  not  going  to  produce  a  Cadillac 
without  wheels,  which  I  think  is  where  we  were  headed.  Instead, 
we  are  going  to  produce  a  Ford  Escort  that  runs.  We  are  going  to 
have  a  much  more  focused  target  of  implementing  hazard  analysis 
and  exposure  assessment,  again,  similar  to  the  EM  initiative  with 
pilots  that  established  models  that  the  rest  of  DOE  can  learn  from 
and  apply  at  their  own  sites. 

We  will  grow  into  medical  monitoring  and  epidemiological  analy- 
sis as  reliable  exposure  information  becomes  available,  and  we  are 
not  waiting  to*  do  this  but  there  will  be  a  very  different  emphasis 
from  the  program  that  GAO  reviewed. 

As  to  former  workers,  this  is  harder.  Secretary  O'Leary  and  my 
colleagues,  Tom  Grumbly  and  Vic  Reis  and  others  at  DOE  and  I 
fully  recognize  our  obligations  to  the  Cold  War  warriors  who 
worked  in  our  defense  plants  through  the  past  half  century.  And 
we  are  determined,  I  am  determined  to  get  a  program  in  place  that 
will  address  the  medical  needs  of  former  workers. 
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But  I  must  be  frank  with  you.  There  really  is,  I  can  assure  you, 
a  great  deal  of  contention  about  what  is  involved  in  meeting  the 
mandates  of  the  1993  Defense  Act  in  this  regard.  There  are  ques- 
tions about  whether  we  are  talking  about  the  provision  of  lifetime 
medical  care  to  these  workers,  whether  we  are  talking  about  high- 
risk  notification,  whether  we  are  talking  about  monetary  com- 
pensation for  past  exposures  or  whether  we  are  talking  about  a  tar- 
geted medical  monitoring  program  keyed  to  past  exposures.  All  of 
these  questions  have  to  be  aired  and  fleshed  out. 

I  have  asked  the  Keystone  Group  to  very  quickly  get  together  a 
facilitated  program  over  the  next  few  months  to  identify  areas  of 
commonality  amongst  the  different  unions  and  stakeholders,  as 
well  as  to  highlight  differences.  We  are  not  looking  for  Keystone  to 
help  us  reach  consensus  among  these  groups  and  I  do  not  have  in 
mind  a  long  and  elaborate  deliberation  process.  What  I  want  to  do 
is  get  the  issues  on  the  table  and  this  year  establish  at  least  the 
beginning  pieces  of  a  program  that  addresses  the  former  workers. 
This  program  should  be  effective,  and  it  should  be  doable. 

To  move  now  to  nuclear  safety,  this  is  obviously  a  very  impor- 
tant, very  broad  realm  of  interest  for  us.  I  am  going  to  speak  today 
to  just  one  issue,  which  I  believe  the  Defense  Nuclear  Facilities 
Safety  Board  has  rightly  highlighted  and  focused  on,  and  that  is 
the  identification,  development,  and  implementation  of  those  re- 
quirements needed  to  assure  safety. 

Now,  some  people  think  this  is  a  dry,  boring  topic.  Let  me  assure 
you  that  it  isn't.  And  if  you  will  forgive  me,  I  am  going  to  spend 
two  minutes  explaining  what  we  are  talking  about  when  we  talk 
about  nuclear  safety  standards,  and  indeed  safety  standards  more 
generically,  because  it  really  is  critical  to  all  we  do. 

Most  of  the  world  we  know,  certainly  the  high  hazard  private 
sector  world  of  commercial  nuclear  power,  the  petrochemical  indus- 
try, operates  on  what  we  could  call  a  standards-based  safety  cul- 
ture. This  means  that  there  are  clear,  expressed,  usually  written- 
down  expectations  or  standards  for  the  performance  of  work.  And 
when  one  is  operating  and  working  in  accordance  with  these  appro- 
priate standards,  and  when  you  can  document  that  work  is  being 
conducted  this  way,  one  is  assured  of  working  safely.  That  is  the 
whole  purpose  of  a  standards-based  culture. 

Now,  DOE  historically  has  not  been  and  is  not  now  a  standards- 
based  safety  culture.  Our  focus  has  been  on  product  specification, 
that  is,  producing  high-quality  nuclear  weapons,  which,  as  the 
Chairman  has  noted,  we  have  done  well,  and  not  on  standards  de- 
scribing work  practices. 

The  security  compartmentalization  of  the  DOE  over  the  years 
has  encouraged  a  strong  culture  of  institutional  reliance  on  expert- 
based  opinion  and,  indeed,  different  groups  of  experts  at  different 
sites  have  evolved  different  ways  of  doing  work.  This  expert-based 
approach  has  avoided  major  disasters  and,  indeed,  has  been  quite 
successful  in  identifying  and  dealing  with  high-hazard  situations. 

It  hasn't  been  so  successful  in  dealing  with  the  moderate  haz- 
ards, such  as  construction  safety  issues,  and  construction  fatalities 
have  accounted  for  half  of  all  the  fatalities  since  the  dawn  of  the 
agency,  or  hazards  such  as  environmental  pollution,  the  legacy  of 
which  we  are  now  grappling  with  throughout  the  weapons  complex. 
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In  addition,  the  insularity  of  the  weapons  complex  and  the  isola- 
tion of  these  operations  from  private-sector  developments  in  health 
and  safety  has  frozen  DOE  in  some  decades-old  approaches  to  safe- 
ty. We  have,  for  example,  been  slow  to  adopt  more  progressive  and 
proven  methods,  such  as  behavior-based  safety. 

Now,  the  Defense  Board  has  been  hammering,  politely,  but  none- 
theless has  been  resolute  in  its  demand  for  a  standards-based  cul- 
ture since  its  inception  in  1989.  The  board  is  frustrated  by  the  slow 
pace  of  progress  and  so  am  I  and  so  is  Secretary  O'Leary. 

Last  February,  Secretary  O'Leary  clearly  signaled  her  commit- 
ment to  move  to  a  standards-based  culture  in  a  memo  sent  out  to 
all  of  the  program  and  field  offices.  But  we  have  to  look  at  why 
progress  has  been  so  slow. 

First  of  all,  there  is  no  question,  and  there  is  no  sense  in  denying 
this,  that  there  is  resistance  to  a  standards-based  culture  at  DOE. 
I  think  this  is  largely  because  people  do  not  understand  the  value 
and  inherent  efficiency  of  this  approach  to  safety.  There  is  also  a 
fear  of  the  cost  of  converting  to  standards-based  work  in  times  of 
serious  budget  constraints.  I  think  this  is  a  misplaced  fear  and, 
again,  based  on  a  misunderstanding  of  what  is  intended,  and  it  is 
also  due  to  DOE's  failure  to  learn  from  past  efforts  at  standards 
implementation  and  spread  these  lessons  from  one  site  to  the  next. 
Nonetheless,  the  perception  on  the  part  of  managers  facing  budget 
cuts  that  standards  implementation  is  very  expensive  has  to  be 
dealt  with. 

There  are  also  real  and  difficult  questions  involved  in  standards 
implementation.  We  need  to  figure  out  and  put  on  paper  what  con- 
stitutes the  necessary  and  sufficient  standards  at  defense  nuclear 
facilities.  This  is  especially  difficult  at  facilities  such  as  Purex  or 
the  plutonium  finishing  plant  which  are  moving  into  a  new  stage; 
namely,  the  decontamination  and  decommissioning  stage  and  oper- 
ations for  which  we  do  not  have  a  long  legacy  of  experience.  These 
are  perfectly  solvable  questions  but  we  need  a  process  to  address 
them  and  come  to  consensus  on  how  we  are  going  to  move  forward. 

There  are  many  standards  activities  going  on  at  DOE  largely 
thanks  to  the  board's  initiative.  But  there  is  little  coordination  or 
effort  to  take  the  best  practices  in  hand  and  spread  them  across 
the  complex. 

In  addition  to  the  memo  I  just  noted,  Secretary  O'Leary  has  also 
authorized  me  to  lead  an  effort  to  promote  and  coordinate  stand- 
ards activities  through  DOE,  and  the  agency  that  we  are  using  to 
do  this  is  called  the  Departmental  Standards  Committee,  which 
has  membership  from  high  levels  across  DOE,  is  chaired  by  me, 
and  staffed  by  the  Office  of  Nuclear  Safety. 

The  purpose  of  the  Departmental  Standards  Committee  is,  again, 
to  move  the  department  towards  standards-based  planning  and  to 
change  the  way  we  work  at  DOE  by  a  step-by-step  resolution  of 
problems  and  barriers  cited  by  the  field  and  communication  and 
implementation  of  the  most  effective  solutions  across  DOE.  The  De- 
partmental Standards  Committee  is  not  going  to  delay  work  that 
is  already  under  way.  I  think  it  is  a  very  promising  approach. 

We  have  had  terrific  participation  and  enthusiasm  thus  far.  We 
have  had  four  meetings  thus  far  on  a  monthly  basis  and  we  are 
making  real  progress,  I  believe,  already  in  the  field  because  of  the 
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communication  vehicle  this  provides.  It  is  not  magic,  but  I  think  it 
is  a  reliable  way,  again,  to  change  the  way  we  do  work  in  DOE. 

Moving  now  to  oversight  by  the  Occupational  Safety  and  Health 
Administration.  Secretary  O'Leary  announced  her  commitment  to 
subjecting  DOE  to  OSHA  oversight  in  May  of  1993,  and  last  fall 
I  reaffirmed  that  commitment  before  this  committee  and  added  my 
own  belief  that  this  was  the  way  to  go. 

The  external  enforcement  of  health  and  safety  activities  at  DOE 
will  provide  us  a  validation  of  our  programs'  adequacy  that  I  think 
is  essential  in  winning  back  our  credibility.  And  our  credibility  is 
essential  to  future  projects  being  successful. 

With  the  end  of  the  Cold  War,  there  really  are,  in  my  mind,  no 
valid  reasons  why  the  department  should  not  be  subject  to  the 
same  occupational  health  and  safety  standards  as  the  private  sec- 
tor and  the  same  oversight  that  the  private  sector  experiences. 

I  have  met  with  Assistant  Secretary  Dear  on  a  number  of  occa- 
sions. Our  staffs  have  been  meeting  and  we  are  working  with 
OSHA  to  develop  strategies  that  will  facilitate  the  transition  proc- 
ess. And  I  can  tell  you  more  about  this  in  a  minute.  Let  me  say, 
though,  that  as  an  occupational  medicine  physician,  it  is  certainly 
not  my  intention  nor  would  I  tolerate  any  activity  or  any  action  by 
DOE  that  would  seek  to  harm  or  imperil  OSHA. 

Certainly,  OSHA  has  its  plate  full  at  the  moment  and  we  have 
no  intention  of  simply  dumping  DOE  in  their  hands  or  otherwise 
imposing  our  problems  on  them  in  a  way  that  would  not  serve 
worker  health  and  safety  protection.  And  one  of  the  key  things  that 
we  have  got  to  work  out  and  Mr.  Dear  and  I  recognize  this,  is  how 
OSHA  would  be  provided  with  sufficient  resources  to  take  on  DOE. 

Now,  simply  transferring  monies  and  people  from  DOE  to  OSHA 
won't  improve  worker  health  and  safety  protection,  either.  And  I 
think  the  country  has  to  start  thinking  about  whether  the  imme- 
diate costs  of  providing  external  regulation  of  worker  health  and 
safety  at  DOE  is  worth  the  investment.  I  think  it  is,  particularly 
in  view  of  the  external  costs  that  I  believe  are  certain  to  accrue  if 
we  don't  have  this  kind  of  outside  regulatory  oversight. 

And  as  I  said,  we  are  working  with  OSHA  to  flesh  out  this  prob- 
lem and  we  are  planning,  that  is,  DOE  and  OSHA  are  planning 
over  the  next  year  to  conduct  a  thorough  study  that  DOE  would 
pay  for  that  will  produce  in  the  end  a  plan  with  milestones  and  op- 
tions that  will  transition  us  from  independent  authority  in  health 
and  safety  matters  to  regulation  by  OSHA. 

I  think  I  will  stop  there,  Mr.  Chairman,  and  if  you  have  any 
questions,  I  would  be  happy  to  answer  them. 

[The  prepared  statement  of  Dr.  O'Toole  follows:] 


16 
Statement  of 

Tara  O'Toole,  M.D.,  M.P.H. 

Assistant  Secretary  for  Environment,  Safety  and  Health 

Committee  on  Science,  Space  and  Technology 

Subcommittee  on  Energy 

U.S.  House  of  Representatives 

September  22,  1994 


17 

Mr.  Chairman  and  Members  of  the  Subcommittee: 
I  appreciate  the  opportunity  to  appear  here  today  to  discuss  the 
safety  and  health  challenges  that  face  the  Department  of  Energy  as  it 
shifts  its  focus  from  nuclear  weapons  production  to  environmental 
cleanup  and  restoration.   There  is  no  question  that  these  challenges  are 
daunting.   Under  the  leadership  of  Secretary  O'Leary,  however,  we  have 
begun  to  put  in  place  improved  mechanisms  that  can  more  quickly 
identify  health  and  safety  problems  at  the  DOE  facilities.   The  Office  of 
Environment  Safety  and  Health  (EH)  is  now  in  a  position  to  commit  its 
technical  expertise  and  resources  to  correct  problems  or,  better  yet, 
prevent  them  before  they  become  serious  health  and  safety  issues  --  in 
other  words,  the  Office  of  Environment  Safety  and  Health  is  now 
focused  on  making  DOE  and  its  facilities  safer. 

Safety  and  Health  Challenges  at  DOE  Nuclear  Weapons  Complex 

In  the  coming  years,  the  Department  of  Energy  faces 
unprecedented  challenges  in  protecting  worker  safety  and  health, 
especially  at  its  nuclear  weapons  complex.    It  is  estimated  that  the 
multibillion  dollar,  decades  long  cleanup  of  environmental  contamination 
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from  nearly  50  years  of  nuclear  weapons  manufacture  will  require  tens  of 
thousands  of  workers  at  some  14  sites.   The  men  and  women  assigned  to 
this  cleanup  --  scientists,  engineers,  technicians,  and  laborers  --  will  be 
pioneers  in  the  true  sense  of  the  word.   They  will  be  defining  a  new 
industry,  one  devoted  to  site  characterization  and  environmental 
restoration.   Their  jobs  will  range  from  design  and  construction  of 
specialized  remediation  projects  to  the  operation  of  earth-moving 
equipment  and  packing  of  waste  drums.    Others  will  be  plant  operators, 
maintenance  personnel,  and  technical  experts  at  vitrification  plants  and 
incinerators. 

In  addition  to  facing  the  more  conventional  hazards  associated 
with  construction,  workers  may  encounter  fire  and  explosion  hazards, 
health  threats  associated  with  exposure  to  toxic  chemicals  and  radiation, 
stress-related  illnesses  associated  with  the  uncertainties  of  their  tasks, 
and  other  hazards,  such  as  high-level  radioactive  waste  and  mixed  waste, 
unique  to  the  DOE  facilities. 
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Many  workers  will  be  working  in  aging  and  deteriorating  facilities 
that  were  never  intended  for  long-term  storage  of  toxic  or  radioactive 
materials.   For  many  of  these  facilities,  we  lack  reliable  data,  such  as 
how  buildings  were  constructed,  what  materials  were  left  in  processing 
equipment,  the  nature  of  past  uses,  inventories  of  hazardous  materials, 
or  the  status  of  systems  vital  to  safety  such  as  electrical  and  ventilation 
systems. 

Many  workers  and  managers  who  will  be  involved  in  the  cleanup 
effort  are  not  prepared  for  the  hazards  they  will  confront.    While  highly 
skilled  and  expert  at  weapons  production,  workers  are  now  being  asked 
to  take  on  entirely  new  tasks  in  environmental  restoration  and  structural 
decontamination  and  decommissioning  -  and  to  do  so  in  times  of  limited 
budgets  and  demanding  compliance  schedules.   At  the  same  time,  a  new 
generation  of  workers  is  entering  our  workforce  as  those  who  peopled 
DOE  plants  and  laboratories  during  the  Cold  War  near  retirement. 
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As  DOE  turns  its  attention  to  environmental  restoration  and  waste 
management,  we  commit  to  providing  safe  and  healthful  working 
conditions  for  these  men  and  women.   The  challenge  of  that 
commitment  becomes  clear  when  you  consider  the  following: 
o        DOE  owns  and  is  housing  more  than  two  million  kilograms  of 
spent  nuclear  fuel  and  other  reactor  irradiated  target  materials. 
As  was  pointed  out  in  the  November  1993  report  of  the  DOE 
Spent  Fuel  Working  Group,  much  of  this  material  is  stored  in 
conditions  that  are  not  suitable  or  safe  in  the  long  term.   Some 
facilities  are  more  than  40  years  old;  many  do  not  meet  today's 
requirements  for  safety, 
o        A  soon-to-be-issued  report  from  DOE's  chemical  safety 

vulnerability  working  group  found  that  DOE  operations  have  left  a 
serious  legacy  of  chemical  safety  problems  -  problems  which 
threaten  serious  unplanned  chemical  reactions,  worker  exposures 
or  hazardous  chemical  releases, 
o        A  third  working  group  -  involving  more  that  100  DOE  and 

contractor  staff  along  with  40  outside  stakeholders  -  is  currently 
looking  at  safety  and  health  issues  associated  with  DOE's 
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plutonium  holdings  at  various  sites  and  will  identify  conditions  that 
could  result  in  radiation  exposure  of  workers  or  the  public  or 
release  of  radioactive  materials  to  the  environment.   The  group  has 
evaluated  200  facilities  at  13  DOE  sites  and  expects  to  issue  its 
final  report  and  management  action  plan  in  October. 
While  these  three  studies  --  spent  nuclear  fuel,  chemical  safety, 
and  plutonium  vulnerability  --  each  deliver  a  sobering  message,  they  also 
move  closer  to  finding  solutions  by  presenting  managers,  for  the  first 
time,  with  a  comprehensive,  cross-cutting  view  of  safety  and  health  issues 
associated  with  our  hazardous  materials  inventories.   This  type  of  "big 
picture"  perspective  on  our  own  environment,  safety  and  health 
vulnerabilities  is  essential  assistance  to  managers  who  plan  the  budgets 
and  set  the  priorities  that  will  lead  to  comprehensive  solutions. 
This  trilogy  of  reports  represents  a  new  approach  to  the 
Department's  environment,  safety  and  health  problems.    Each  is  the 
product  of  an  unprecedented  working  group  that  involved  not  only 
technical  experts  from  the  Office  of  Environment,  Safety  and  Health,  but 
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also  program  officials  at  DOE  headquarters,  staff  of  the  DOE  Field 
Offices,  and  the  contractors  operating  our  facilities.   The  thoroughness 
of  each  report,  along  with  the  ability  to  complete  the  studies  in  a  very 
tight  timeframe,  demonstrates  that  the  institutional  descendent  of  the 
Manhattan  Project  can  marshal  its  technical  expertise  to  procure 
valuable  and  credible  information  needed  for  effective  policy  making. 

I  note  that  each  report  is  accompanied  with  a  management  action 
plan  that  maps  out  a  site-by-site  strategy  to  eliminate  existing 
vulnerabilities  and  prevent  their  recurrence.   The  action  plans  from  the 
spent  fuel  report  are  already  being  implemented. 

A  New  Approach  to  Safety  and  Health  at  DOE 

Under  Secretary  O'Leary's  leadership,  I  believe  we  have  brought 
together  several  factors  that  have  laid  the  groundwork  for  a  new 
approach  to  protection  of  worker  and  public  health  and  safety  and 
environmental  integrity  at  the  Department  of  Energy. 
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As  a  first  step,  the  Secretary  in  June  1993  realigned  major 
elements  in  DOE.   This  included  the  consolidation  of  several  heretofore 
scattered  safety  functions,  including  the  Office  of  Nuclear  Safety,  into 
the  Office  of  Environment,  Safety  and  Health. 

A  second  achievement  action  has  been  the  development  of  a 
strategic  planning  process  at  the  Office  of  Environment,  Safety  and 
Health.   We  now  have  a  plan  that  sets  forth  our  goals  and  provides  clear 
milestones  and  measures  of  progress.   This  plan  is  aimed  at  targeting  the 
expertise  and  resources  at  EH  on  a  commitment  from  the  Secretary, 
myself,  and  all  secretarial  officers  to  make  DOE  safer. 

The  third  action  is  a  proposal  --  that  grew  out  of  the  strategic 
planning  effort  —  to  reorganize  the  Office  of  Environment,  Safety  and 
Health.   Under  this  plan  we  would  create  a  new  office  at  the  Deputy 
Assistant  Secretary  level  that  is  dedicated  solely  to  conducting 
independent  oversight  of  DOE  facilities.   The  revised  EH  organization  is 
designed  to  more  effectively  help  line  mangers  prioritize  and  resolve 
their  ES&H  problems. 
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Together,  our  strategic  planning  and  organizational  changes  are 
helping  us  transform  the  EH  organization  to  its  newly-defined  role  as  a 
corporate  resource  for  the  Department  of  Energy  focused  on  its  goal  of 
making  DOE  safer. 

With  this  background,  I'd  like  to  take  a  few  moments  to  discuss 
the  main  purpose  and  activities  of  the  Office  of  Environment,  Safety 
and  Health  and  to  note  a  few  examples  of  success  stories. 

The  Critical  Role  of  Independent  Oversight 

It  is  a  basic  tenet  of  our  organization  that  strong,  independent 
oversight  is  critical  to  protection  of  environment,  safety  and  health  at 
DOE  facilities. 

The  Department's  status  as  a  primarily  self-regulated  entity 
imposes  upon  it  a  particular  burden  to  perform  effective  and 
independent  oversight.   The  purpose  of  oversight  is  to  determine  the 
status  of  DOE  line  programs'  and  contractors'  performance  in 
environment,  safety,  health,  safeguards  and  security;  compare 
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performance  to  expectations;  and  identify  trends,  problem  areas  and 
priorities  requiring  attention  or  improvement. 

The  Secretary,  the  Congress,  and  the  public  depend  upon  EH 
oversight  to  provide  an  accurate  and  unbiased  view  of  the  effectiveness 
of  environment,  safety  and  health  programs  and  identification  of 
conditions  that  could  endanger  the  health  and  safety  of  the  workers  at 
our  facilities  or  the  public.   For  oversight  efforts  to  be  effective,  they 
must  be  —  and  must  be  perceived  as  being  --  independent  of  the  line 
management  that  is  ultimately  responsible  for  health  and  safety  oversight 
assessments  and  analyses.   They  must  be  technically  valid,  and  carried 
out  according  to  protocols  that  evaluate  existing  programs  against  clear 
and  explicit  expectations  for  performance. 

The  proposed  reorganization  of  EH  will  help  assure  this  strong 
oversight  role.    We  would  combine  all  of  our  field  appraisal  and  audit 
functions  from  several  different  offices  and  establish,  for  the  first  time,  a 
separate  office  reporting  directly  to  the  Assistant  Secretary  that  is 
dedicated  to  these  activities.   This  will  be  a  fundamental  change  from 
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our  current  structure,  under  which  several  EH  offices  --  each  responsible 
for  some  type  of  field  appraisals  --  are  also  responsible  for  developing 
policy,  conducting  training,  and  providing  line  mangers  with  technical 
assistance. 

The  oversight  office  will  include  an  expanded  site  representative 
program  made  up  of  independent  EH  personnel  permanently  onsite  at 
major  DOE  facilities.  Their  job  is  to  review,  on  a  daily  basis,  the 
performance  of  operators  and  managers  in  meeting  their  safety  and 
health  responsibilities.   They  will  be  the  "eyes  and  ears"  of  the  oversight 
program  and  a  critical  part  of  the  Secretary's  initiative  for  enhanced 
safety  and  health. 

In  addition  to  the  site  representatives,  the  oversight  office  will 
conduct  field  assessments  covering  such  areas  as:    nuclear  safety;  worker 
health  and  safety;  environmental  compliance;  occupational  medical 
programs;  and  the  safeguards  and  security  program.    But,  instead  of  the 
multiple,  sequential  assessments  of  the  past,  the  office  will  focus  on 
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multidisciplinary  assessments  that  look  at  the  full  range  of  environment, 
health  and  safety  aspects  of  a  site.   These  assessments  will  be  both  more 
efficient  and  more  useful  to  line  managers. 

It  is  important  to  recognize  that  oversight  alone  will  not  fix 
problems.   The  identification  and  description  of  hazards  or  deficiencies 
must  be  linked  to  mechanisms  that  hold  contractors  and  federal 
managers  accountable  for  remedying  these  problems.    EH  has  been 
vigorously  engaged  in  a  number  of  activities  designed  to  ensure  clear 
accountability  for  environmental,  safety  and  health  performance  at  DOE 
facilities. 

One  such  activity  is  the  implementation  of  a  three-year  budget 
tracking  plan  that  follows  environment,  safety  and  health  expenditures  of 
the  line  programs.   Previously,  this  kind  of  information  was  buried  in  the 
details  of  the  program  budgets,  mostly  under  the  rubric  of  "overhead." 
Since  overhead  accounts  are  the  first  to  feel  the  pressure  of  constrained 
budgets,  ES&H  projects  were  often  cut  or  diminished  with  minimal 
headquarters  review  or  knowledge. 
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This  year,  for  the  first  time  at  DOE,  EH  was  able  to  present  a 
complete  analysis  of  where  their  high  priority  ES&H  dollars  are  being 
spent,  facility  by  facility.   At  the  recent  DOE  budget  summit,  the 
Secretary  used  the  data  from  this  system  to  shift  significant  resources  to 
what  would  have  been  unfunded  safety  and  health  activities. 

Contract  reform  is  another  key  mechanism  by  which  the 
Department  intends  to  hold  management  accountable.   As  we  implemer 
the  DOE-wide  contract  reform  effort,  we  will  put  in  place  contractual 
language  that  specifies  environmental,  safety  and  health  performance 
standards  to  which  we  will  be  able  to  hold  Federal  and  contract 
managers  accountable.    In  addition,  we  are  starting  an  effort  to  devise 
performance  measures  that  gage  Federal  employees'  effectiveness  at 
controlling  accidents  and  workplace  exposures. 

Giving  Managers  and  Workers  the  Health/Safety  Tools  They  Need 

As  I  noted  earlier,  the  Department  of  Energy  faces  extraordinary 
environment,  safety  and  health  challenges  at  its  facilities.   The  state  of 
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many  decaying  facilities,  the  quantities  of  hazardous  inventories,  and  the 
threats  these  pose  to  worker  and  public  safety  leave  little  time  to  devise 

solutions. 

The  Defense  Nuclear  Facilities  Safety  Board  has  repeatedly 
indicated  that  DOE  line  programs  at  headquarters  and  in  the  field  lack 
the  technical  management  expertise  needed  to  ensure  safe  management 
of  nuclear  facilities.   This  lack  of  technical  know-how  exists  across  the 
spectrum  of  occupational  health  and  safety  and  public  health  disciplines. 
The  Department  recognizes  the  critical  importance  of  having  competent 
people  in  positions  responsible  for  managing  health  and  safety  and  has 
taken  steps  to  implement  an  ambitious  training  program  as  set  forth  in 
the  implementation  plan  for  Defense  Board  recommendation  93-3.    We 
are  also  developing  explicit  measures  by  which  to  gauge  Federal 
managers'  performance  in  managing  safety  and  health  programs.    In 
addition,  DOE  is  committed  to  hiring  the  best  available  technical  talent. 

Over  time,  all  of  these  actions  will  improve  the  quality  of  health 
and  safety  expertise  in  the  line  programs.    In  the  meantime,  however,  we 
must  deal  with  the  array  of  serious  safety  challenges  now  before  the 
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Department.   The  challenges  we  will  face  span  a  broad  spectrum  --  from 
electrical  and  construction  safety  to  hazardous  materials  exposure  and 
implementation  of  nuclear  standards.   It  is  impractical,  if  not  impossible, 
for  individual  DOE  line  programs  to  hire  the  short-term  technical 
management  expertise  needed  to  deal  with  the  breadth  of  health  and 
safety  issues  we  must  confront. 

Simply  put,  if  we  are  to  meet  our  commitment  to  the  thousands  of 
workers  over  the  next  decade  and  make  DOE  a  safer  place,  we  will  need 
to  take  full  advantage  of  the  environment,  safety  and  health  resources  in 
the  Department  --  including  the  talents  of  those  in  EH  and  the  line 
programs  --  and  then  some.   We  need  to  view  the  expertise  and  talents 
of  EH  as  a  "corporate  resource"  that  can  be  leveraged  throughout  the 
Department  to  help  line  management  formulate  workable  solutions  to 
pressing  problems. 

Over  the  past  decade,  EH  has  produced  reams  of  paper  that 
document  problems  at  DOE  sites   While  these  are  excellent  reports  that 
identify  the  problems,  reports  alone  will  not  bring  us  to  our  goal  of 
making  DOE  safer.    EH  must  go  beyond  the  mere  documentation  of 
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instances  of  regulatory  non-compliance  or  listing  of  deficiencies  in 
worker  protection  practices  and  teach  line  managers,  especially  in  the 
field,  how  to  manage  safety  effectively.   This  is  the  rationale  behind  the 
reorganization  of  technical  assistance  within  EH. 

Let  me  make  clear  that  technical  assistance  has  always  been  an 
activity  at  DOE's  Environment,  Safety  &  Health  and  nuclear  safety 
oversight  offices.   The  Office  of  Nuclear  Safety,  the  Office  of  Health, 
and  the  Office  of  Occupational  Safety  have  always  performed 
"assistance"  functions  that  include  review  and  discussion  of  corrective 
action  plans,  workshops,  training  programs  and  the  like.    Under  the  old 
organization,  these  offices  carried  out  such  assistance  efforts  while  also 
conducting  oversight.   In  the  proposed  organization,  EH  oversight  tasks 
will  be  in  a  distinct  office  under  the  management  of  a  Deputy  Assistant 
Secretary  separate  from  technical  assistance  activities.    In  addition,  the 
proposed  reorganization  is  designed  to  target  assistance  efforts  on  high 
priority  problems  and  better  leverage  DOE's  technical  resources  --  which 
currently  reside  mostly  in  EH  --  against  the  needs  of  the  line  programs. 
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The  essence  of  what  we  are  calling  technical  assistance  is  helping 
managers  understand  what  is  intended  by  the  DOE  Orders  and  other 
environment,  safety  and  health  requirements.   Such  assistance  includes 
more  than  written  guidance  on  how  compliance  might  be  achieved  and 
detailed  documentation  of  technical  specifications  and  standards. 
Assistance  also  includes  hands-on  worker  training  in  such  areas  as 
hazard  identification  and,  more  generally,  teaching  the  lines  how  they 
might  take  advantage  of  available  science  or  the  best  management 
practices  developed  at  other  DOE  sites  or  in  the  private  sector. 

I  believe  that  this  approach  --  working  cooperatively  with  line 
managers  to  identify  problems  and  devise  effective  approaches  to  health 
and  safety  issues  -has  produced  significant  progress  over  the  past 
eighteen  months.   The  spent  fuel,  chemical  and  plutonium  vulnerability 
studies  mentioned  earlier  are  examples  of  the  kind  of  assistance  efforts 
that  link  EH  expertise  with  program  managers.   The  result  is  that 
managers  have  the  quality  information  they  need  to  manage  their 
programs  and  facilities,  to  set  priorities,  and  to  allocate  resources. 
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Another  example  of  how  EH  technical  assistance  can  leverage 
resources  to  empower  workers  and  achieve  substantial  improvements  in 
environment,  safety  and  health  performance  is  the  ongoing  "mentoring" 
program  at  Hanford.  We  put  the  mentoring  program  in  place  when 
Secretary  O'Leary  identified  the  Hanford  high-level  nuclear  waste  tanks 
as  DOE's  number  one  safety  problem.   Under  this  initiative  experts  from 
EH  are  working  side-by-side  with  the  operators,  teaching  them  the  state- 
of-the-art  methodology  and  then  following  up  with  guidance  on  their 
improvement. 

We  are  currently  optimistic  above  improvements  in  operational 
safety  at  the  Hanford  tank  farm.   By  EH  staff  working  cooperatively  with 
mangers  in  the  Richland  Operations  Office  and  with  the  contractor, 
existing  programs  have  been  strengthened  and  new  initiatives  have  been 
launched  that  are  having  a  clear,  near-term  impact  on  safety  at  the  site. 

Protecting  workers  at  DOE's  hazardous  waste  cleanup  sites 
presents  a  critical  challenge  that  is  being  met  in  an  innovative 
partnership  by  EH  and  the  Office  of  Environmental  Management  (EM). 
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This  partnership,  known  as  the  Hazardous  Waste  Activities  Worker 
Health  and  Safety  Initiative,  partners  EH  technical  safety  and  health 
specialists  with  program  counterparts.  The  goals  of  the  program  are  two- 
fold:  to  benchmark  how  health  and  safety  programs  are  to  be  carried 
out  so  as  to  best  protect  the  workers;  and  to  provide  the  necessary  field 
assistance  and  pilot  programs  that  will  demonstrate  "on  the  ground" 
effectiveness.   Our  plan  is  to  deliver  within  the  next  several  months 
Departmental  criteria  that  will  be  put  in  practice  at  all  DOE  cleanup 
sites  during  this  coming  fiscal  year. 

Four  months  into  the  initiative,  we  can  already  see  significant 
progress  in  several  areas: 
o         For  worker  training,  extensive  discussions  with  training  specialist  at 

our  sites,  in  academia,  and  with  organized  labor  have  led  to  initial 

agreement  on  how  DOE  will  assure  the  quality,  content,  and 

transferability  of  health  and  safety  training, 
o        For  emergency  response,  DOE-wide  capabilities  to  respond  to 

accidents  at  cleanup  sites  have  been  surveyed  and  existing  DOE 

requirements  are  being  supplemented. 
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o        We  have  partnered  with  EM's  technology  development  program  to 
assure  that  opportunities  are  pursued  to  advance  the  state-of-the- 
art  in  cleanup  worker  protection. 

This  initiative,  like  others  I  have  mentioned,  gives  us  the 
opportunity  not  only  to  save  lives,  but  also  to  save  considerable  dollars  — 
dollars  that  otherwise  would  have  been  spent  on  complying  with 
conflicting  requirements,  duplicative  training,  or  unnecessary  levels  of 
protection. 
Health  Surveillance  for  Former  and  Current  Workers 

The  Committee  asked  me  to  address  the  implementation  of  the 
health  surveillance  programs  as  required  in  section  3162  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  1993.   The  legislation  calls 
for  a  major  program  "for  the  identification  and  on-going  medical 
evaluation  of  current  and  former  Department  of  Energy  employees  who 
are  subject  to  significant  health  risks  as  a  result  of  exposure  to  .  .  . 
hazardous  or  radioactive  substances.  .  .  " 

We  are  committed  to  both  develop  and  implement  programs  that 
will  meet  the  goals  of  section  3162.    We  also  recognize  that  the  massive 
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nature  of  this  task  strains  the  resources  of  the  Department  and  that  it 
must  reach  out  to  build  coalitions  to  the  public  health  community.  We 
have  begun  discussions  with  the  National  Institute  for  Occupational 
Safety  and  Health  to  better  define  our  worker  monitoring  programs,  and 
we  are  in  the  process  of  bringing  on  board  a  team  of  highly  skilled  public 
health  professionals  to  administer  this  program. 

For  workers  currently  employed  at  DOE  facilities,  the  number  one 
priority  is  prevention  of  injuries  and  illnesses.    We  will  insure  that  every 
worker  and  manager  knows  the  hazards  of  each  and  every  job,  and  that 
steps  ar  taken  upfront  to  limit  or  eliminate  hazardous  exposures  and  to 
increase  the  safety  of  every  job.    We  aim  to  achieve  prevention  in  the 
field,  on  the  ground,  with  a  commitment  to  health  and  safety  throughout 
the  Department.   Several  pilot  efforts  are  currently  underway  at  cleanup 
sites  that  incorporate  these  prevention  principles. 

The  Department's  programs  will  emphasize  medical  surveillance, 
collecting  the  vital  information  on  exposures  and  health  outcomes  that 
precipitate  aggressive  efforts  to  reorganize  or  re-engineer  work  tasks  to 
reduce  exposures.   The  tangible,  cost-effective  benefit  of  proper  health 
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surveillance  is  linking  work  tasks  to  exposures  and  using  this  inform  to 
reduce  risks  before  disease  or  biological  efforts  are  evident. 

We  take  very  seriously  DOE's  responsibility  for  the  hundreds  of 
thousands  of  former  workers  who  have  worked  in  the  nuclear  weapons 
program  under  DOE  and  it  predecessor  agencies.   Section  3162  gives  us 
little  guidance  in  addressing  what  will  certainly  be  a  problem  of  historic 
dimensions,  involving  ethical,  medical,  and  economic  issues. 

To  begin  to  address  these  issues,  I  believe  we  need  the  input  of 
the  full  range  of  affected  parties  --  organized  labor,  public  health 
professionals,  Congress,  and  the  public.   All  must  participate  in  this 
effort  defining  our  responsibilities  to  former  workers;  an  effort  that 
carries  the  potential  for  major  financial  and  legal  precedents  in  the  way 
we  as  a  nation  treat  those  who  believe  they  were  harmed  by  participating 
in  an  historic  endeavor.    In  order  to  obtain  this  input,  we  will  be  holding 
discussions  this  fall  that  will  produce  a  program  for  implementation  in 
FY  1995.   We  welcome  the  participation  of  the  Members  of  this 
Committee  as  well  as  others  in  Congress  in  these  deliberations. 
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Finally,  Mr.  Chairman,  you  asked  that  I  bring  the  Subcommittee 
up-to-date  on  our  work  with  the  Occupational  Safety  and  Health 
Administration  (OSHA)  to  transition  to  external  oversight  of  our 
programs.   We  are  working  with  OSHA  to  explore  and  identify  a  way  in 
which  we  could  effect  such  a  transition.    In  fact,  the  Department  has 
begun  the  ambitious  task  of  examining  whether  and  how  nuclear  safety 
activities  at  the  Department  might  be  externally  regulated.    We  hope 
that  the  role  of  OSHA  would  be  a  part  of  that  discussion  and 
consideration  and  have  solicited  Department  of  Labor  representation  on 
the  Federal  Advisory  Committee  being  formed.   We  hope  that  this 
committee  will  be  able  to  provide  us  with  recommendations  on  how  best 
to  proceed.   As  I  told  the  subcommittee  last  October,  there  are 
important  reasons  to  seek  independent,  external  enforcement  of 
occupational  safety  and  health  standards  and  accountability  of  DOE 
operations.   The  issues  associated  with  this  transfer  are  much  too 
complex,  however,  for  us  to  transfer  these  responsibilities  without 
assuring  that  there  are  adequate  resources  to  carry  them  out.    We  are 
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continuing  discussions  with  the  Department  of  Labor  and  would  hope  to 
come  forward  with  a  specific  proposal  in  the  near  future. 

I  appreciate  the  opportunity  to  discuss  these  issues  today  and 
would  be  happy  to  answer  any  questions  from  the  Committee. 
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Mr.  INSLEE.  Thank  you,  Dr.  O'Toole. 

We  do  have  some  questions.  Duties  call  at  the  Floor  so  we  would 
intend  to  recess  for  15  minutes  or  till  the  return  of  the  Chair, 
whichever  comes  first.  We  hope  it  wouldn't  be  any  longer  than  that. 

Dr.  OTOOLE.  Okay. 

Mr.  INSLEE.  We  hope  that  the  interested  parties  will  be  patient 
with  democracy. 

Dr.  OTOOLE.  Thank  you. 

Mr.  INSLEE.  Thank  you.  We  will  be  in  recess  for  15  minutes. 

[Brief  Recess.] 

Mr.  INSLEE.  I  am  going  to  bring  this  hearing  back  to  order.  And 
Dr.  O'Toole,  thank  you  for  your  gracious  wait  for  the  wheels  of  de- 
mocracy. We  appreciate  it. 

I  have  some  questions,  and  you  have  provoked  many  thoughts 
and  I  hope  you  can  help  us  out.  If  I  can  start,  maybe  it  is  appro- 
priate, but  let  me  start  parochially  at  Hanford  because  this  is  an 
issue  I  am  of  course  interested  in,  and  that  is  the  issue  of  how  we 
start  the  hands-on,  performance-based,  behavior-based  safety 
project.  Of  course,  the  HAMMER 1  Project  is  one  we  think  holds 
promise  in  that  regard.  And  I  would  just  like  your  comments  in 
that  regard  and  how  you  see  HAMMER  fitting  into  the  overall  plan 
as  far  as  your  new  organizational  structure. 

Dr.  O'TOOLE.  Okay.  Behavior-based  safety,  to  start  there,  I  think 
is  a  very  exciting  approach  to  improving  safety  in  workplaces.  It 
has  been  kind  of  renamed  and  regarbed.  It  is  hard  to  say  that  it 
is  a  new  approach.  But  I  think  it  has  gotten  increased  attention  in 
recent  years. 

And  the  basic  premise  is  that  you  start  looking  at  the  behaviors 
that  lead  to  accidents  and  intervening  to  change  those  unsafe  be- 
haviors. An  examination  of  any  accident  usually  reveals  that  there 
were  hundreds,  if  not  thousands,  of  unsafe  behaviors  that  were 
committed  long  before  visibly  bad  things  occurred.  The  idea  is  that 
if  you  can  intervene  upstream  in  those  behaviors  and  get  people  to 
identify  them  and  change  them,  you  can  effectively  prevent  acci- 
dents rather  than  simply  reacting  to  them  after  the  fact. 

For  behavior-based  safety  to  work,  you  really  need  two  things: 
You  need  a  management  that  is  willing  to  trust  and  empower  its 
workers,  and  workers  who  are  willing  to  trust  management  to  some 
extent,  as  well.  The  HAMMER  Program  at  Hanford,  as  I  under- 
stand it,  has  behavior-based  safety  as  one  of  its  premises,  which  I 
like. 

The  reason  I  like  behavior-based  safety  in  part  is  because  it 
works.  I  think  there  is  a  lot  of  empirical  evidence  around  the  pri- 
vate sector  that  these  approaches  have  been  very  effective  in  a  rel- 
atively short  time  in  driving  down  the  number  of  accidents,  missed 
workdays,  and  so  forth,  and  it  seems  to  work  pretty  quickly  is  the 
other  attractive  feature  of  it. 

HAMMER  is  essentially  a  training  program.  It  is  really  a  pro- 
gram that  in  itself,  in  addition  to  its  behavior-based  approach,  has 
a  lot  of  good  features;  namely,  it  is  workers  training  workers.  No 
question  that  any  examination  of  training  programs  shows  that 
peers  training  peers  works  better  than  having  experts  come  in  and 
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talk  to  people  who  have  a  very  different  work  experience  and  un- 
derstanding of  work. 

It  is  also  very  hands-on.  The  hammer  approach  is  really  to  make 
the  transition  between  classroom  work  and  on-site  practice  and 
training  and  do  simulated  training,  very  similar  to  what  people  are 
going  to  confront  on-site.  That,  too,  has  been  proven  to  work.  And 
in  addition,  it  has  independent  accreditation.  It  has  experts  from 
universities  around  the  country  and  draws  from  the  National  Insti- 
tute of  Environment  Health  and  Safety  criteria  for  worker  training 
that  I  think  give  some  assurance  that  the  quality  of  the  program 
is  high.  So  HAMMER  is  a  good  step  in  the  right  direction.  My  un- 
derstanding is  that  it  is  up  and  rolling  and  fully  funded  for  this 
year,  and  I  think  that  is  the  way  it  should  be. 

Mr.  Inslee.  I  take  it  you  don't  see  a  conflict  with  the  standards- 
based  approach,  then? 

Dr.  OTOOLE.  No.  Not  at  all.  In  fact,  it  ought  to  be  a  step  towards 
the  standards-based  culture. 

Mr.  Inslee.  Thank  you. 

At  this  time,  I  would  be  happy  to  recognize  Mr.  Fawell.  I  don't 
know  if  you  have  a  statement  but  I  would  be  happy  to  defer  at  this 
time,  I  and  a  host  of  others. 

Mr.  Fawell.  The  more  I  look  at  this  area,  I  recognize  you  have 
a  daunting  challenge  of  immense  proportions.  Having  had  some  ex- 
perience with  OSHA  and  seeing  how  they  struggled  with  trying  to 
be  able  to  come  up  with  proper  standards  for  the  private  sector,  I 
think  they  have  had  maybe — tried  maybe  approximately  30  stand- 
ards over  20  years  and  it  has  been  a  struggle  all  the  way.  And  I 
see  what  is — and  the  public  sector  was  just  left  behind. 

The  private  sector  inherited  the  concept  of  occupational  safety 
and  health  back  in  1973,  and  for  whatever  reason,  it  has  not  in- 
vaded very  much  the  public  sector.  And  when  it  invades  those  re- 
sponsibilities, it  is  just  a  mammoth  amount  of  responsibility  that 
you  have. 

On  top  of  all  of  that,  as  you  have  pointed  out,  there  is  a  potential 
conflict  of  interest.  You  recognize  the  staff  does  not  have  the  exper- 
tise to  any  degree  you  would  like,  nor  do  you  have  the  money.  And 
so  it — it  certainly  is  an  immense  responsibility. 

Let  me  ask  this  one  question,  though.  How — to  what  degree  have 
you  related  to  OSHA,  NIOSH,  EPA,  and  other  entities— there  is 
also  the  Defense  Nuclear  Facilities  Board — well,  as  far  as  OSHA  is 
concerned,  is  there  any  obligations  as  yet  under  the  law  that  they 
become  a  part  of  this  responsibility? 

Dr.  OTOOLE.  No. 

Mr.  Fawell.  Being  perhaps  more  of  an  independent  entity.  None 
whatsoever. 

Dr.  O'TOOLE.  No.  We  have  four  memoranda  of  understanding 
with  OSHA  that  provide  for  cooperation  between  the  agencies  on 
various  technical  efforts.  These  are  actually  very  useful  activities 
because  they  are  getting  our  staff  in  the  habit  of  dealing  with  each 
other,  and  also,  I  think,  affording  OSHA  some  much-needed  re- 
sources. 

We  are  working  together,  for  example,  to  develop  an  ergonomics 
standard,  which  DOE  has  been  busy  on  for  a  number  of  years  and 
has  made,  I  think,  significant  progress.  So  those  kinds  of  coopera- 
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tive  efforts,  I  think,  are  important.  But  no,  there  is  no  regulatory 
obligation  on  OSHA's  part  to  do  anything  having  to  do  with  DOE 
with  the  exception  of  their  regulation  of  occupational  safety  and 
health  at  the  gaseous  diffusion  plants  in  Kentucky  and  Ohio,  which 
were,  prior  to  last  year,  DOE  facilities.  They  have  been 
transitioned  to  the  Uranium  Enrichment  Corporation.  And  the  reg- 
ulatory deal  that  was  made  in  that  transition  was  that  the  Nuclear 
Regulatory  Commission  would  oversee  nuclear  matters  in  those 
plants  and  OSHA  would  take  over  nonnuclear  health  and  safety. 

There  have  been  some  rough  spots  in  that  road,  and  I  think  we 
can  learn  from  that  transition  what  kinds  of  issues  we  are  going 
to  have  to  resolve  before  OSHA  could  take  on  bigger  hunks  of  DOE. 
But  other  than  that,  there  are  no  obligations  on  OSHA's  part  with 
regard  to  DOE. 

Mr.  Fawell.  You  mentioned  about  the  problems  insofar  as  occu- 
pational health  and  safety  are  concerned,  insofar  as  the  nuclear  fa- 
cilities are  concerned.  We  are  talking  about  an  area  where  there 
just  is  not  much  history  on  which  to  draw,  which  leaves  one  only 
the  ability  to  refer  to  the  private  sector.  And  that  certainly  has 
been  a  difficult  area,  but  it  has  been  around  for  a  while.  What 
about  the  private  nuclear  industry,  they  are  regulated  by  OSHA, 
RNC — NRC,  I  mean.  Can't  this  be  guidance? 

Dr.  O'TOOLE.  Yes,  definitely.  We  have  adopted  many  of  the  com- 
mercial nuclear  power  standards  from  NRC.  We  have  participated 
in  the  development  of  many  of  those  standards,  and  some  of  the 
functions  of  the  NRC,  particularly  the  information  gathering  and 
distribution  functions,  we  have  basically  copied  and  stolen,  in  some 
cases,  and  hope  to  elaborate  on. 

I  would  say,  though,  although  there  is  much  to  be  learned  from 
NRC  and  I  think  a  great  deal  to  be  learned  from  the  private  sector, 
as  well.  Some  of  the  best  corporations  in  the  world  have  truly  ex- 
cellent health  and  safety  programs  and  we  can — we  can  identify 
and  adopt  many  aspects  of  those. 

But  you  know,  the  NRC  has  a  relatively  simple  task  compared 
to  what  confronts  DOE.  I  mean,  the  NRC  essentially  regulates 
plants  that  are  elaborate  mechanisms  for  boiling  water.  And  DOE 
has  a  much  more  complex  array  of  operations  and  plants  coupled 
with  this  legacy  of  old  facilities  that  have  not  been  well  main- 
tained, coupled  with  this  new  mission  that  no  one  has  really 
walked  through  before,  at  least  not  on  this  scale.  And  those  kinds 
of  situations,  not  to  mention  the  socioeconomic  issues  of  union  ju- 
risdictional disputes,  socioeconomic  issues  related  to  transition,  so 
on,  so  forth,  are  going  to  make  this  complex. 

Mr.  Fawell.  Do  you — I  guess  this  is  a  simple  question,  but  do 
you  think  that  DOE  is  the  best  entity  to  assume  these  responsibil- 
ities? 

Dr.  O'TOOLE.  I  don't  know.  The  Under  Secretary  has  announced 
and  is  committed  to  the  development — actually  the  establishment — 
this  is  ongoing  now — of  a  Federal  advisory  committee  that  will  in- 
clude members  of  the  Federal  Government  to  look  into  whether  or 
how  nuclear  safety  in  particular  might  be  externally  regulated  at 
DOE. 

As  you  point  out,  it  is  such  a  complicated  set  of  issues  that  it  is 
something  that  I  think  needs  to  be  pondered  and  examined  at 
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length  before  we  jump  to  any  conclusions.  The  purpose  of  this  advi- 
sory committee  is  basically  to  put  some  facts  on  the  table  so  that 
we  can  all  have  a  more  informed  understanding  of  the  matter.  And 
of  course,  the  Defense  Board  will  be  producing  in  January  of  1995 
its  own  report  on  that  very  question. 

And  then  there  are  the  questions  about  whether  and  how  to  tran- 
sition DOE  to  OSHA.  The  "whether"  is  already  answered  in  my 
mind.  I  think  the  answer  is  yes.  Exactly  how  one  does  it,  what 
models  one  uses,  what  the  overlap  or  split  between  OSHA  and 
whoever  or  whatever,  whether  it  is  DOE  or  an  outside  regulator 
that  oversees  nuclear  safety,  are  all  questions  that  need  to  be  care- 
fully considered. 

Mr.  Fawell.  Well,  thank  you.  I  may  have  more  questions  to  put 
to  you  in  specific,  but  I  just  end  my  comments  by  saying  you  have 
quite  a  challenge,  a  group  of  challenges  or  a  group  of  frustrations, 
probably  both.  Thank  you. 

Dr.  OToole.  Thank  you,  Congressman. 

Mr.  Inslee.  Thank  you,  Mr.  Fawell.  I  just  have  a  few  more  ques- 
tions. 

Dr.  O'Toole,  as  far  as  the  independent  oversight  group — I  don't 
know  if  there  is  a  more  formal  title. 

Dr.  O'Toole.  Not  at  the  moment. 

Mr.  Inslee.  You  might  want  to  hold  a  contest  for  that. 

Dr.  O'TOOLE.  We  are  thinking  of  that,  actually. 

Mr.  Inslee.  Watch  the  acronyms,  whatever  you  do.  Something  to 
watch  out  for. 

Dr.  O'TOOLE.  We  were  a  little  worried  about  OZ,  actually. 

Mr.  Inslee.  Right. 

Do  you  envision  some  type  of  action-forcing  capability  of  that  de- 
partment or  division,  i.e.  a  red-tagging  capability  or  some  type  of 
immediate  enforcement  authority?  And  if  so,  how  would  that  be 
structured? 

Dr.  O'TOOLE.  Yes.  We  have  the  authority,  the  Secretary  has  the 
authority  and  I,  through  her,  have  the  authority  to  issue  imme- 
diate corrective  action  plans,  compliance  agreements,  essentially, 
that  would  certainly  require  contractors  to  take  action  in  specific 
instances,  to  fix  this,  that,  or  the  other  thing;  for  example,  within 
a  certain  amount  of  time  or  else  face  penalties  in  the  form  of  dock- 
ing their  award  fees.  In  cases  of  serious  transgressions,  even  abro- 
gating the  contract,  canceling  the  contract,  or  even  prohibiting 
them  from  further  bidding  on  or  involvement  in  Federal  contracts. 
And  I  am  talking  with  our  Office  of  the  General  Counsel  as  to  how 
we  might  use  that  authority  to  enforce  DOE  orders  and  the  intent 
of  DOE  orders.  I  think  we  need  to  think  about  how  we  would  use 
that  authority  in  situations  that  are,  perhaps,  less  urgent  and  less 
specific  than  when  there  is  a  life-threatening  circumstance  out 
there  that  must  be  immediately  corrected. 

It  is  very  rarely  in  my  experience  at  DOE  or  in  the  private  sec- 
tor, for  that  matter,  necessary  to  issue  compliance  orders  in  those 
situations.  Usually  any  responsible  employer  would  immediately 
take  action.  The  more  difficult  conundrum  is  how  you  apply  pres- 
sure effectively  to  get  more  generic  problems  fixed  on  a  timely 
basis  when  people  have  had  clear  understanding  of  DOE's  expecta- 
tions, clear  warning  that  programs  weren't  up  to  snuff  and  still 
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aren't  performing.  And  as  I  said,  we  are  discussing  with  the  Office 
of  General  Counsel  as  to  what  and  how  we  might  apply  such  pres- 
sure. 

I  would  add  that  the  Price  Anderson  rules,  two  of  which  are  now 
out,  and  there  is  another  dozen  that  will  be  out  in  the  next  year 
or  so,  allow  for  civil  and  criminal  penalties  for  violation  of  the  nu- 
clear safety  rules  that,  as  I  said,  we  are  in  the  process  of  issuing. 

Mr.  Inslee.  Thank  you. 

In  regard  to  the  health  surveillance  initiative,  who  actually 
would  be  involved  procedurally  in  doing  that?  Are  we  looking  at 
DOE  personnel,  contractor  personnel,  or  some  consortium? 

Dr.  O'TOOLE.  The  framework  and  the  guidance  and  the  pilots  are 
going  to  be  run  jointly  by  the  Office  of  Health  in  my  office  and  the 
Office  of  Worker  Health  and  Safety  under  the  new  reorganization. 
We  will  be  partnering  with  the  line  programs  and  the  field  offices 
and  certainly  working  hand  in  hand  with  the  contractors.  There 
are  some  contractors  that  have  good  programs  that  we  can  build 
on  and  borrow  from,  others  who  have  a  long  way  to  go.  It  is  going 
to  be  a  joint  effort  similar  to  the  EH-EM  initiative. 

Mr.  Inslee.  Are  there  any  requirements  for  the  contractors  now 
or  any  of  the  RFP? 

Dr.  O'TOOLE.  No. 

Mr.  Inslee.  Is  that  something  that  ought  to  be  considered? 

Dr.  O'TOOLE.  Yes.  Contract  reform,  actually,  I  think,  is  a  critical 
mechanism  for  applying  the  kind  of  clear  expectations  and  enforce- 
able demands  that  you  were  alluding  to  earlier.  And  my  office  has 
been  working  very  actively  in  contract  reform  at  DOE  to  put  in 
place  in  all  the  renegotiated  and  new  contracts  provisions  for,  first 
of  all,  setting  standards  for  who  may  bid  on  a  DOE  contract.  If  you 
have  a  lousy  record  with  OSHA  violations  or  EPA  violations,  you 
ought  not  even  to  be  able  to  get  in  the  game. 

Secondly,  we  have  to  put  in  place  some  generic  performance  cri- 
teria that  are  a  little  bit  more  specific — I  am  being  sarcastic — than 
"obey  all  the  rules  of  the  land  and  do  the  right  thing."  We  have  to, 
really,  in  order  to  be  enforceable,  codify  more  clearly  what  our  ex- 
pectations are.  Then  we  will  be  working  in  EH  with  the  line  pro- 
grams over  time  to  develop  more  specific  performance  measures 
that  could  be  incorporated  in  contracts  that  would  be  keyed  to  each 
site  and  the  priorities  of  those  sites. 

Mr.  Inslee.  We  assume  that  is  going  to  be  implemented  at  some 
point? 

Dr.  OTOOLE.  I  certainly  hope  so.  I  certainly  expect  it,  yes. 

Mr.  Inslee.  In  regard  to  OSHA,  I  have  a  couple  questions  about 
OSHA  transition. 

Dr.  O'TOOLE.  Sure. 

Mr.  Inslee.  First  off,  there  is  concern  that  this  transition  may 
be  a  permanent  transition  with  no  eventual  consummation.  And  I 
think  there  is  some  legitimate  reason  to  be  concerned  about  that. 
What — you  alluded  to  or  stated  that  it  would  not  be  in  the  coun- 
try's best  interest  to  simply  transfer  resources  from  DOE  and  per- 
sonnel from  that  function  into  the  OSHA  umbrella,  if  you  will,  or 
agency  so  they  can  handle  that  function  under  the  OSHA  umbrella. 
Tell  us  your  thoughts  why  that  is.  Because  at  least  my  perception 
is  this  is  principally  a  resource  difficulty  or  at  least  one  of  the  prin- 
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cipal  problems  is  a  resource  difficulty  with  OSHA.  If  that  is  true 
and  if  DOE,  if  you  will,  has  the  resources  to  provide  this  independ- 
ent oversight,  I  can  see  some  argument  that  it  is  simply  appro- 
priate to  simply  transfer  resources  to  OSHA.  Tell  us  your  thoughts 
in  that  regard. 

Dr.  O'TOOLE.  Let  me  reframe  the  query  a  little  bit.  I  think  the 
dilemma  we  are  in  is  trying  to  convince  the  country  that  now  is  the 
time  for  preventive  measures,  now  is  the  time  to  put  in  place  orga- 
nizational and  institutional  processes  that  will  keep  bad  things 
from  happening.  I  firmly  believe  that  external  regulation  is  one  of 
those  mechanisms  that  has  been  proven  in  America  to  work.  It  gets 
people's  attention  if  you  are  immediately  subject  to  civil  and  crimi- 
nal penalties.  I  think  that  was  borne  out  at  the  gaseous  diffusion 
plants,  which  originally  gave  DOE  something  like  a  seven-year 
time  frame  before  they  would  be  able  to  come  into  compliance  with 
our  orders,  which  essentially  mirror  OSHA's  in  nonnuclear  areas. 
And  then  when  they  heard  they  were  going  to  be  transitioned  to 
OSHA,  they  were  in  compliance  within  six  months.  It  just  focuses 
the  mind  to  have  that  threat  out  there,  unfortunately,  but  that  is 
the  case. 

What  OSHA  and  DOE  need  to  do  is  to  make  the  case  that  OSHA 
regulation  will  be  value-added  and  will  be  essential  to  preventing 
a  catastrophe  at  DOE.  But  we  are  in  the  same  position  that  a  doc- 
tor is  and  that  I  have  been  in  as  a  physician  in  trying  to  convince 
someone  to  lose  weight,  lower  their  blood  pressure  before  they  have 
a  heart  attack. 

I  think  the  investment  that  we  are  talking  about  in  making 
OSHA  capable  of  taking  on  DOE  is  minuscule  in  terms  of  the 
whole  Federal  budget  and  a  terrific  deal  in  terms  of  what  the  pos- 
sible liabilities  of  not  doing  this  would  be. 

But  if  you  look — to  go  to  your  second  question,  why  ought  we  not 
just  transfer  monies  and  people  from  OSHA — from  DOE  to  OSHA, 
if  you  look  at  any  corporation  the  size  of  DOE — and  I  don't  know 
of  a  corporation  that  has  the  range  and  the  severity  of  hazards  that 
DOE  houses.  But  if  you  look  at  anybody  who  is  comparable,  they 
have  their  own  very  robust  in-house  health  and  safety  staff.  And 
remember  that  our  office  is  responsible  not  just  for  overseeing  and 
providing  assistance  to  the  weapons  complex  but  to  do  the  same 
thing  for  fossil  energy,  for  nuclear  energy,  for  energy  efficiency  in 
our  energy  labs,  and  so  on  and  so  forth. 

I  have  a  hard  time  imagining — certainly  our  office  can  achieve  ef- 
ficiencies and  we  are  going  to.  But  I  have  a  hard  time  imagining 
how  we  are  going  to  get  away  with  a  very  much  smaller  EH  in  a 
reconfigured  DOE  subject  to  external  regulation.  You  can  shrink  it 
somewhat  and  hopefully  over  time  some  of  the  resources  now  cen- 
tered in  EH  will  become  resources  integrated  into  the  line  pro- 
grams, but  you  really  do  need  a  centralized  multidisciplinary  over- 
sight authority  in  a  large  corporation  like  this  as  a  check  before 
regulation  and  litigation  comes  down  on  your  head,  if  you  want  to 
be  efficient  about  it. 

Mr.  Inslee.  Thank  you.  Is  there  any  concept  or  thought  about  in- 
cremental steps  to  OSHA  right  now  that  will  be  considered? 
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Dr.  O'TOOLE.  Yes.  That  is  part  of  what  we  are  talking  about,  and 
I  think  that  is  the  kind  of  series  of  options  that  ought  to  be  ex- 
plored in  this  study  that  we  are  embarking  on. 

Mr.  INSLEE.  Let  me,  if  I  can,  ask  you  about  something  at  Han- 
ford;  and  I  don't  know  about  the  other  sites,  but  there  is  some  con- 
tractor reform  going  on  in  creation  of  a  different  contractual  rela- 
tionship. We  have  several  contractors  on  the  site  as  opposed  to  one 
M&O  contractor.  Concerns  have  been  raised  about  the  safety  as- 
pects of  that,  about  the  difficulties  in  maintaining  site-wide  safety 
programs  that  are  consistent  throughout  a  site.  I  would  like  your 
comments  about  that,  and  if  there  are  concerns,  for  instance,  the 
difficulties  in  maintaining  lines — clear  lines  of  authority,  clear  lines 
of  safety  jurisdiction  and  responsibility.  First  off,  I  would  like  your 
comments  whether  that  concern  is  real,  and  secondly,  what  is  the 
best  thing  to  do  about? 

Dr.  O'TOOLE.  I  think  the  concerns  are  several.  The  problem  DOE 
faces  is  trying  to  achieve  greater  efficiency  and  economy.  In  its  line 
programs,  we  must  do  this. 

As  the  report  Tom  Connelly  produced  last  summer  showed,  we 
paid  three  times  what  other  government  agencies  paid  to  get  the 
cleanup  job  done;  and  we  cannot  afford  that,  given  the  scope  of  the 
challenge  before  us.  One  way  to  drive  down  costs,  as  you  know,  is 
to  bid  out  projects  to  more  efficient,  smaller,  different  corporations 
than  simply  the  prime  contractor,  which  has  operated  almost  the 
totality  of  functions  at  DOE  sites  in  the  past.  The  problem  comes 
in  trying  to  reconcile  those  economic  efficiencies  with  the  necessity 
for  having  a  strong  centralized  safety  function  and  clear  account- 
ability for  safety. 

There  are  many  ways  of  achieving  clear  accountability,  and  I 
think  the  DOE  Manual  of  Functions,  Assignments  and  Responsibil- 
ities, the  so-called  FAR  Manual,  which  is  being  finalized,  lays  out 
very  explicitly  and  clearly  who  in  the  Federal  work  force  is  respon- 
sible for  what;  and  that  is  not  going  to  change  with  transition  to 
ERMAC.  Tom  Grumbly  is  still  ultimately  responsible  for  health 
and  safety  at  his  sites;  and  I  can  assure  you  that  my  colleague,  Mr. 
Grumbly,  is  not  interested  in  doing  anything  that  would  diminish 
or  cloud  his  authority  or  responsibility  in  health  and  safety  areas. 

As  I  said,  the  challenge  is  to  figure  out  organizational  mecha- 
nisms for  assuring  strong  health  and  safety  accountability  and 
quality  with  many  contractors  on  site.  This  isn't  an  insurmountable 
problem.  It  is  confronted  every  day  at  construction  sites  where  the 
norm  is  to  have  many  contractors  on  site.  And  the  Business  Round- 
table  has  clearly  demonstrated  that  in  private  sector  construction 
it  is  a  lot  more  cost-effective  to  put  in  a  strong,  centralized  health 
and  safety  program  than  to  farm  it  out  to  all  the  different  contrac- 
tors crawling  around  on  a  site. 

And  I  think  there  are  examples  in  the  private  sector,  such  as  the 
building  of  the  Boston  Harbor  Tunnel,  that  point  us  in  the  direc- 
tion where  we  might  go.  Where  the  actual  details  of  the  organiza- 
tional solutions  to  these  problems  are  at  Hanford,  I  couldn't  tell 
you  right  now,  but  I  can  tell  you  that  we  recognize  the  dilemma 
at  DOE,  and  we  are  trying  to  forge  a  solution. 

Mr.  Inslee.  Have  you  got  any  great  insight  to  share  with  us 
about  thav,  solution? 
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Dr.  O'TOOLE.  I  have  some  specific  ideas.  Some  of  this  might  be 
better  discussed  in  a  nonpublic  setting.  With  Tom  Grumbly,  I  think 
one  thing  we  all  agree  on  this  is  the  centrality  of  the  contract,  and 
it  simply  must  contain  very  strong  health  and  safety  language  and 
expectations,  plus  performance  ought  to  be  explicitly  delineated  in 
health  and  safety  areas,  and  contractors'  fees  and  incentives  ought 
to  be  again  tightly  linked  to  health  and  safety. 

Mr.  Inslee.  Thank  you.  I  have  a  couple  more  questions,  but  Rep- 
resentative Scott  has  joined  us.  If  you  have  any  questions 

Mr.  SCOTT.  Thank  you,  Mr.  Chairman.  I  am  sorry  I  was  running 
late;  I  had  another  commitment. 

I  am  not  sure  which  questions  have  been  asked.  Can  you  briefly 
explain  how  claims  from  former  workers  are  handled  now? 

Dr.  OTOOLE.  You  are  talking  about  Workers'  Compensation 
claims,  Congressman? 

Mr.  SCOTT.  Workers  who  are  complaining  of  exposure  to  radi- 
ation. 

Dr.  OTOOLE.  The  current  mechanisms  for  workers  seeking  relief, 
who  believe  or  have  been  exposed  to  hazardous  substances  at  DOE 
in  the  past,  or  who  are  concerned  that  they  are  suffering  ill  health 
effects  as  a  consequence  of  those  exposures,  are  first  of  all  the 
Workers'  Compensation  system,  which  varies  from  State  to  State; 
and  in  my  experience  as  an  occupational  medicine  physician  and  as 
our  general  counsel,  Mr.  Nordhaus,  has  said,  is  not  a  very  satisfac- 
tory way  of  finding  remedies  and  seeking  relief  for  these  problems. 

Secondly,  workers  may  seek  compensation  under  the  Federal  tort 
laws  which,  not  being  a  lawyer,  I  don't  understand  very  well;  but 
I  have  again  heard  from  Mr.  Nordhaus  that  these  are  very  com- 
plicated rules  to  negotiate  and  do  not  favor  workers,  generally 
speaking.  We  have  a  number  of  initiatives — I  should  say,  the  Gen- 
eral Counsel  has  a  number  of  initiatives  underway  to  try  and 
streamline  and  make  more  equitable  our  processes  for  dealing  with 
workers  who  fear  harm  from  past  exposures.  These  have  to  do  with 
revising  DOE  policy  towards  workers,  particularly  those  who  are 
worried  about  radiation  exposure  and  so  forth,  but  at  the  moment 
those  are  really  the  only  two  mechanisms  I  know  of  for  seeking  re- 
lief. 

Mr.  SCOTT.  Do  the  workers  have  problems  with  medical  proof  to 
show  how  they  got  the  symptoms  they  have? 

Dr.  O'TOOLE.  Yes.  In  any  Workers'  Compensation  claim,  the  bur- 
den is  on  the  worker  to  prove  that,  A,  he  or  she  had  the  exposure, 
and  B,  that  the  exposure  was  a  direct  contributor  to  his  or  her  mal- 
ady; and  the  level  of  proof  is  more  probable  than  not  that  the  two 
are  linked  and,  in  the  case  of  DOE  workers  who  in  the  early  days 
may  have  suffered  exposures  that  were  incompletely  or  inad- 
equately recorded,  that  is  a  problem. 

There  is  also  a  lot  more  uncertainty  than  knowledge  about  the 
consequences,  particularly  over  the  long  term,  of  exposure  to  any 
number  of  chemicals  or  types  of  radiation.  So  there  is  a  lot  to 
prove,  and  it  is  very  difficult. 

Mr.  SCOTT.  There  have  been  suggestions  about  storage  of  nuclear 
waste  in  universal-type  casks  where  they  can  be  transported, 
stored  in  the  one  universal  container.  How  is  the  progress  on  that, 
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and  how  does  that  relate  to  safety?  Is  that  part  of  the  things  you 
are  considering? 

Dr.  O'TOOLE.  Certainly  it  links  to  safety.  I  apologize.  My  office 
is  not  involved  in  the  universal  cask  project,  although  we  do  cover 
packaging  and  transportation  in  our  office;  and  this  is  one  of  those 
specialized  areas  of  safety  that  is  underpeopled,  unfortunately,  but 
very  critical.  And  there  are  a  lot  of  packaging  and  transportation 
issues  out  there  that  involve,  for  example,  transporting  different 
types  of  plutonium  from  one  spot  on  one  site  to  another — to  an- 
other perhaps  more  safe  storage  facility.  And  then  there  are  issues 
of  moving  things  from  one  site  to  the  next  across  State  lines  and 
so  forth.  All  of  those  have  their  own  packaging  and  transportation 
issues,  some  of  which  are  under  the  jurisdiction  of  DOT  and  some 
of  which  are  DOE's  responsibility. 

Mr.  Scott.  Are  there  are  other  issues  you  are  looking  at  or  other 
procedures  like  universal  casks  that  would  have  a  positive  impact 
on  health  and  safety  of  workers? 

Dr.  O'TOOLE.  Are  you  talking  about  in  packaging  and  transpor- 
tation in  particular? 

Mr.  Scott.  Yes. 

Dr.  OToole.  Yes,  we  have  actually  made  great  progress  in  pack- 
aging and  transportation  safety,  I  think,  over  the  last  two  or  three 
years.  It  has  gotten  the  attention  of  a  number  of  people  both  in  my 
program  and  in  Defense  Programs  in  particular.  And  the  proce- 
dures, the  formality  of  the  procedures  for  moving  things  around 
DOE  has  improved  greatly.  The  formality  of  training  for  people 
who  do  this  work  has  improved  and  is  now  completely  concurrent 
with  DOT  requirements — has  improved,  so  I  think  we  are  making 
progress  there.  But  given  the  cleanup  responsibilities,  there  are 
going  to  be  a  lot  of  packaging  and  transportation  issues  coming  up 
in  the  next  several  years. 

Mr.  Scott.  Thank  you. 

I  will  stop  there,  Mr.  Chairman.  Thank  you. 

Mr.  Inslee.  Thank  you. 

Representative  Schiff. 

Mr.  Schiff.  Thank  you,  Mr.  Chairman.  Actually  I  have  no  ques- 
tions. I  have  always  appreciated  the  testimony  of  Dr.  OToole  and 
have  just  been  listening  to  this,  because  obviously  in  my  State  of 
New  Mexico  we  have  had  a  number  of  areas  where  we  have  worked 
with  nuclear  materials  and  which  I  think  will  be  subject  to  cleanup 
as  described  by  Dr.  OToole,  so  I  just  appreciate  being  here  at  the 
hearing. 

Thank  you,  Mr.  Chairman.  I  yield  back. 

Mr.  Inslee.  Thank  you. 

Dr.  OToole,  I  have  a  couple  of  more  questions.  In  regard  to  medi- 
cal-monitoring the  former  workers,  there  have  been  concerns 
raised,  or  suggestions,  about  how  to  expedite  that  from  organized 
labor;  and  I  imagine  you  are  familiar  with  those.  I  wonder  if  you 
could  comment  about  some  of  those  suggestions,  if  they  have 
merit — if  you  have  difficulty  implementing  them,  on  how  to  expe- 
dite this  process. 

Dr.  OTOOLE.  Yes,  I  think  there  are  a  lot  of  suggestions  that  have 
merit.  They  tend  to  be  very  different  from  union  to  union.  But 
there  are  a  number  of  very  interesting  suggestions. 
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As  I  said,  the  whole  question  of  what  it  is  we  are  after  varies 
considerably  from  union  to  union,  and  then  how  to  get  there  is  also 
a  matter  of  much  debate.  And  what  we  are  proposing  with  the  Key- 
stone process  is  to  get  everybody  in  a  room  on  a  fairly  con- 
centrated, short-term  basis  and  thrash  out  what  the  issues  are  and 
what  the  best  ideas  are.  And  then  it  is  DOE's  responsibility — and 
I  recognize  that — to  go  forward  and  implement  the  program,  to  get 
something  rolling,  because  as  Mr.  Scott  said,  there  are  workers  out 
there  who  are  worried,  who  are  suffering,  who  are  in  need  of  help; 
and  it  is  the  Secretary's  determination,  and  mine,  to  do  something 
about  that. 

Mr.  Inslee.  Thank  you,  Dr.  O'Toole.  Any  other  questions  for  the 
panel? 

With  that,  we  appreciate  your  testimony  we  look  forward  to  next 
time.  We  hope  that  we  see  continued  progress.  We  are  confident  of 
that.  And  thank  you  for  joining  us. 

Dr.  OToole.  Thank  you. 

Mr.  Inslee.  If  our  next  panel  would  join  us,  we  have  Mr.  John 
Conway  who,  as  most  of  the  Western  World  knows,  is  Chairman 
of  the  Defense  Nuclear  Facilities  Safety  Board. 

And  Mr.  Wells,  if  he  could  join  us  as  well,  Mr.  Jim  Wells  is  Asso- 
ciate Director  of  Resources  and  Economic  Development  at  United 
States  General  Accounting  Office;  and  Mr.  Sheldon  Samuels,  Exec- 
utive Vice  President,  Workplace  Health  Fund,  Industrial  Union  De- 
partment of  the  AFL-CIO. 

Gentlemen,  thanks  for  joining  us. 

STATEMENTS  OF  JOHN  T.  CONWAY,  CHAIRMAN,  DEFENSE  NU- 
CLEAR FACILITIES  SAFETY  BOARD;  JIM  WELLS,  ASSOCIATE 
DHIECTOR,  RESOURCES,  COMMUNITY  AND  ECONOMIC  DE- 
VELOPMENT DP/ISION,  U.S.  GENERAL  ACCOUNTING  OFFICE; 
AND  SHELDON  SAMUELS,  EXECUTIVE  VICE  PRESIDENT, 
WORKPLACE  HEALTH  FUND,  INDUSTRIAL  UNION  DEPART- 
MENT, AFL-CIO 

Mr.  Inslee.  Mr.  Conway,  I  believe  you  are  leading  off. 

Mr.  Conway.  Thank  you  for  inviting  me  here  today.  I  am  here 
representing  the  Safety  Board.  As  you  all  know,  the  Safety  Board 
was  set  up  by  the  Congress  over  the  objections  of  the  DOE.  The 
then-Secretary  of  Energy,  Admiral  Watkins,  testified  in  opposition 
to  such  a  board  being  set  up,  but  Congress,  in  its  wisdom,  decided 
such  a  board  was  necessary.  However,  the  President  didn't  get 
around  to  appointing  the  members  to  the  board  until  a  year  later 
in  late  October  of  1989.  So  we  have  been  in  being  as  a  board  since 
October  of  1989. 

We  started  off  with  just  the  five  board  members,  and  we  had  to 
find  a  place  to  live.  We  had  to  get  a  staff  together,  and  today  we 
have  in  place  staff  personnel. 

Initially,  when  the  Congress  was  considering  setting  up  our 
board,  there  was  a  debate  within  the  Congress  whether  or  not  we 
should  be  an  outside,  independent  regulator  or  should  we  be  an  ad- 
visor to  the  Secretary.  As  the  bill  came  out  of  the  Congress  and 
was  signed  by  the  President,  in  effect,  we  advised  the  Secretary  on 
nuclear  safety  matters.  The  Secretary  may  accept  in  whole  or  in 
part  or  decline  to  accept  our  recommendations. 
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To  date,  we  have  made  29  separate  sets  of  recommendations  con- 
sisting of  123  specific  recommendations,  and  of  those,  all  but  one 
has  been  accepted  and  that  one  is  currently  under  consideration  by 
the  Secretary. 

I  submitted  a  prepared  statement  which  I  will  ask  if  you  will  re- 
ceive it  as  if  given,  and  I  will  just  make  a  few  comments  and  then 
be  responsive  to  questions  from  your  committee. 

Mr.  Inslee.  So  ordered. 

Mr.  CONWAY.  I  have  made  some  notations  as  Dr.  Tara  O'Toole 
spoke  and  responded  to  your  questions.  And  I  would  like  to  com- 
ment on  a  number  of  the  points  that  she  made. 

I  agree  with  her  completely  that  the  DOE,  as  it  moves  into  this 
transition  period  going  through  the  decommissioning  of  the  defense 
facilities — that  the  work  is  much  more  hazardous  than  it  was  when 
the  DOE  was  in  a  production  mode.  There  is  no  question  in  my 
mind  whatsoever  the  buildings  are  old,  the  waste  and — much  of  the 
waste  is  maintained  in  an  interim  storage  manner,  and  it  must  be 
stabilized.  We  do  not  know  where  some  of  this  material  may  be. 

One  hundred  seventy-seven  tanks  exist  today  at  Hanford — high- 
level,  liquid,  radioactive  material.  We  do  not  even  know  as  of  now 
the  exact  makeup  of  what  is  in  the  tanks.  The  tanks  need  to  be — 
the  material  in  the  tanks  needs  to  be  characterized,  and  we  are 
right  now  in  the  process — and  when  I  say  "we,"  the  country  is  in 
the  process  through  the  DOE,  and  its  contractors  are  trying  to 
characterize  the  material  that  is  in  those  177  tanks  at  Hanford. 

There  are  other  facilities  at  Rocky  Flats  and  elsewhere  that  we 
believe  must  be  put  in  a  more  stable  form  within  the  next  two  or 
three  years;  otherwise,  we  will  be  moving  into  what  I  consider,  and 
the  other  board  members  consider,  a  much  more  hazardous  situa- 
tion. 

Dr.  O'Toole  noted  that  there  is  a  need  for  more  technically  com- 
petent personnel  in  DOE.  We  agree  with  that,  and  that  has  been 
a  point  that  this  board  on  which  I  serve — our  board  has  maintained 
and  recommended  that  since  its  inception.  And  it  is  not  new  with 
us.  You  can  go  back  to  1981  and  through  the  1980s,  and  various 
technical  organizations — and  I  will  supply  it  for  the  record,  the  par- 
ticular groups  that  have  recommended  that  the  DOE  must  improve 
its  technical  management  competence. 

The  National  Research  Council,  the  Advisory  Committee  on  Nu- 
clear Facilities  Safety,  the  so-called  Ahearne  committee  that  pre- 
ceded our  board.  Each  and  every  one  of  these  groups,  including  the 
GAO,  has  made  this  recommendation  in  the  past. 

Now,  in  many  ways,  it  has  not  been  DOE's  fault  in  not  having 
the  technical  competency  that  it  really  needs.  And  one  of  the  first 
recommendations  I  and  other  board  members  made — actually,  not 
a  recommendation  because  we  didn't  formalize  it  at  the  time,  but 
we  suggested  to  Admiral  Watkins  when  he  was  Secretary  that  he 
obtain  the  capability  of  getting  technical  competence.  The  DOE  for 
many  years  and  right  up  to  this  day  has  been  handicapped  in  that 
it  has  not  had  the  same  capability  of  attracting  good,  technically 
competent  people  that  other  agencies  of  the  government  have  had. 

The  NRC,  the  National  Science  Foundation  and  a  number  of 
other  government  agencies,  including  our  board  today,  have  what 
I  call  excepted  service,  and  I  think  every  time  that  I  have  testified 
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in  the  last  four  and  a  half  years  I  have  made  the  point  that  the 
Department  of  Energy  must  have  excepted  service  and  not  be  held 
to  the  rigid  requirements  of  the  Civil  Service  Commission  in  at- 
tracting technical  personnel. 

The  first  time  I  met  with  the  current  Secretary  when  she  was 
nominated,  that  was  the  first  suggestion  I  made  to  her.  Well,  the 
board  finally — our  board — we  felt  necessary  to  formally  recommend 
that  to  the  Secretary,  that  she  get  that  capability,  because  it  in- 
cluded going  to  the  Congress  and  getting  the  Congress  to  pass  leg- 
islation. 

The  Congress  this  year  has  passed  that  legislation,  and  the 
President,  I  am  informed — this  past  week,  I  believe,  he  either  has 
signed  or  is  about  to  sign  the  authorization  bill  which  grants  the 
DOE  that  capability.  So  I  think  in  the  years  to  come  it  has  an 
added  capability  of  getting  the  type  of  technical  personnel  it  needs. 

But  it  has  been  under  a  tremendous  handicap  from  its  inception, 
and  as  I  say,  I  am  pleased  that  the  Congress  did  listen  to  our  rec- 
ommendation and  to  the  requests  of  the  Department  and  granted 
them  that  authority. 

Another  point  the  Secretary — Dr.  O'Toole  mentioned,  the  need 
for  her  technical  personnel  to  get  out  into  the  field.  Not  only  her 
own  technical  personnel  that  are  assigned  to  her  oversight  work, 
but  the  line  management  must  do  that. 

I  point  out  in  my  prepared  statement  that  GAO,  in  March,  noted 
that  approximately  20,000  personnel  work  for  DOE;  actually  I  am 
informed  it  was  20,500.  Of  that  20,500  personnel,  there  are  5,200 
in  the  field — 5,200  in  the  field.  Now,  that  is  where  the  work  is — 
not  here  in  Washington,  not  at  headquarters. 

My  staff,  the  96  people  I  have,  about  half  of  them  are  technical 
personnel.  I  have  them  in  the  field  constantly.  In  fact,  a  year  ago 
the  Bureau  of  the  Budget,  OMB,  was  raising  some  questions  about 
all  Federal  agencies  cutting  back  on  transportation.  I  objected  to 
that,  asked  for  a  waiver  of  that  requirement.  I  said  my  transpor- 
tation costs  are  going  to  go  up.  It  makes  no  sense  for  my  technical 
people  to  be  here  in  Washington,  D.C.,  when  the  work  is  out  in  the 
field. 

We  are  setting  up  site  representatives.  One  of  the  first  places  I 
put  a  site  representative  was  out — I,  speaking  for  the  board — was 
out  in  Hanford  because  we  consider  that  one  of  the  most  important. 
I  have  a  site  representative,  full-time  site  representative;  and  also 
I  have — we  have  two  down  at  Pantex.  That  is  another  area,  we  are 
now  in  the  process  of  dismantling  our  nuclear  weapons.  The  goal 
is  something  like  2,000  a  year. 

I  have  one  individual  down  there  the  board  hired  with  40  years 
of  helping  to  design  and  assure  the  safe  assembly  of  these  weapons. 
I  have  him  training  a  younger  individual  who  is  also  with  him,  so 
that  we  can  develop  technical  competence  in  the  younger  people 
coming  in.  But  it  is  very,  very  important;  and  I  agree  100  percent 
with  Dr.  O'Toole,  we  need  to  have  the  people  out  in  the  field. 

Nuclear  safety  standards,  there  was  some  question  about  the 
need  for  standards.  There  are,  I  guess  it  must  be,  a  hundred  stand- 
ards that  the  DOE  has  had  over  the  years,  but  there  are  51  key 
ones,  51  key  standards  that  apply  to  nuclear  safety  matters;  and 
there  is  no  reason  we  can't  get  the  contractors  to  comply  with  those 
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standards.  We  have  had  difficulty  in  the  past  in  forcing  them  to 
comply  with  the  standards,  and  since  1990,  one  of  the  first  rec- 
ommendations we  made  was  in  the  standards  area.  We  are  still 
pushing  this  area. 

How  do  you  do  it?  You  write  out  in  your  contract,  and  as  you 
enter  into  new  contracts,  as  the  DOE  is  currently  doing,  you  can 
put  specific  language  in  there  that  specifies  when  they  come  in  to 
bid  on  a  contract  that  they  must  meet  those  standards  and  the  pro- 
cedures that  go  along  with  those  standards;  and  we,  as  a  board,  are 
insisting  when  we  go  out  and  review  these,  the  work  that  is  being 
done  in  the  field,  that  the  contractors  must  be  held  to  those  stand- 
ards. And  the  line  management  in  the  field — out  in  the  field,  DOE 
line  management  must  hold  the  contractors  to  those  standards. 

The  question — I  think  it  was  Mr.  Fawell  raised  a  question  about 
more  than  "contractor,"  how  do  you  do  it  with  the  numerous  con- 
tractors? You  have  one  prime  contractor  and  insist  that  is  the  main 
one  and  controls  all  of  the  other  contractors.  When  you  have  a  con- 
struction job,  you  have — one  individual  contractor  is  running  the 
job  and  any  other  specialties  must  work  through  that  particular 
contractor.  But  then  you  would  have  the  line  management  of  DOE. 
That  is  where  you  need  good  technical  competence  that  the  DOE 
line  management  knows  what  it  is  doing;  and  it  forces  the  contrac- 
tor and  contractors,  the  subcontractors,  to  comply  with  the  proce- 
dures and  requirements  that  are  imposed  by  those  safety  stand- 
ards. It  is  not  that  difficult. 

As  we  go  into  decommissioning  and  taking  some  of  these  build- 
ings apart  and  restoring  these  sites,  one  of  our  board  members,  Jo- 
seph DiNunno  has  continually  pointed  it  is  not  much  different  from 
an  engineering  point  of  view.  How  do  you  approach  this?  You  ap- 
proach it  from  a  systems  approach.  Before  you  start  tearing  down 
a  building,  trying  to  clean  up  a  particular  facility,  you  plan  out 
ahead  of  time  how  you  are  going  to  do  it,  step  by  step,  where  do 
you  want  to  be  at  the  tail  end? 

You  have  to  know  what  you  are  taking  down.  You  have  to  have 
experts  that  know  how  to  do  this.  You  have  to  know  what  is  in  the 
building,  what  are  the  hazardous  materials;  and  then  you  have  to 
play  it  completely  out  as  a  system.  You  do  not  start  to  tear  down 
a  building,  you  do  not  start  to  work  on  a  particular  facility  without 
knowing  where  at  the  end  you  are  going  to  be  and  where  you  are 
going  to  put  the  material  that  you  are  going  to  eventually  take  out. 

We  are  going  to  be  producing  a  great  deal  more  waste  material 
when  we  tear  these  buildings  down,  and  some  of  these  facilities 
may  not  be  able  to  be  torn  down  safely — we  may  have  to  entomb 
them  in  place — but  that  has  to  be  prepared  ahead  of  time.  We  have 
to  know  exactly  what  we  are  doing. 

I  would  suggest,  whether  it  be  Hanford,  Rocky  Flats  or  any  of 
the  other  defense  facilities  where  we  face  this  problem — and  we  are 
going  to  spend  billions  of  dollars  in  doing  this  work — we  have  to 
know  ahead  of  time  exactly  what  we  are  going  to  do  and  do  it  in 
the  systems  approach.  We  cannot  continue  to  do  as  we  see  it,  since 
this  board  in  its  inception,  we  see  almost  a  status  quo. 

Monies  are  going  into  places  that  are  keeping  the  facilities  sort 
of  as  they  are,  and  tremendous  amounts  of  money  are  being  spent 
without  systems  planning;  and  that  is  going  to  take  some  expert 
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people,  dedicated  people.  And  we  have  got  to  force  the  contractors 
that  get  these  contracts,  that  supposedly  are  going  to  do  it,  to  sit 
down  and  work  with  DOE  and  with  line  management  explaining 
exactly  how  they  are  going  to  do  each  and  every  one  of  the  facili- 
ties; and  we  don't  see  that  being  done  yet. 

Another  point  that  was  approached  is  on  the  need  for  the  tech- 
nical people  and  the  question  of  training.  Nearly  every  one  of  our 
recommendations  has  carried  with  it  the  recommendation  for  train- 
ing of  personnel.  There  is  no  problem,  in  my  opinion,  of  different 
contractors  working  at  a  particular  site.  The  personnel  that  are  out 
there  need  to  be  trained,  and  whether  it  be  Hanford  or  whatever, 
the  technical — the  people  who  are  going  to  have  to  do  the  work,  it 
is  incumbent  upon  DOE — it  is  incumbent  upon  the  management  by 
the  contractor  to  train  these  people  ahead  of  time.  When  they  are 
properly  trained  they  will  do  their  work  right. 

But  too  often  when  we  have  gone  in  and  looked  at  existing  facili- 
ties, and  they  are  going  to  start  up  some  work,  we  have  found  too 
often  the  personnel  are  not  properly  trained.  So  I  am  a  strong  be- 
liever, and  the  board  is  a  strong  believer  in  proper  training. 

There  are  some  other  matters  I  could  make,  but  I  think  that  is — 
one  other  question,  the  question  of  OSHA,  to  what  extent  does 
OSHA  have  responsibilities?  And  I  think  Mr.  Fawell  also  raised  the 
question,  is  DOE  under  OSHA?  Dr.  OToole  is  exactly  right  that 
OSHA  currently  does  not  regulate  DOE,  but  DOE  is  required  to 
comply  with  OSHA  standards.  My  board  is  not  required  to  comply 
with  OSHA  standards  because  the  original  law  that  set  up  OSHA 
specified  Federal  employees  were  not  under  it.  However,  there  has 
been  an  Executive  Order  which,  in  effect,  states  that  agencies,  in 
preparing  standards  and  rules  and  regulations,  should  make  them 
consistent  with  OSHA  standards,  but  unless  they  are  approved  by 
the  Department  of  Interior — specific  agencies  have  their  require- 
ments and  standards  approved  by  Department  of  Interior,  and 
DOE  has  not  had  that  happen;  then  the  Federal  agencies  are  re- 
quired to  comply  with  OSHA  standards,  and  that  is,  as  I  under- 
stand, the  current  law. 

With  that,  I  will  open  myself  to  questions. 

Mr.  INSLEE.  Thank  you.  Before  we  do  that  perhaps  we  can  enter- 
tain Mr.  Well's  comments. 

Mr.  Conway.  I  have  been  corrected  by  my  counsel;  it  is  Depart- 
ment of  Labor,  not  Department  of  Interior. 

Mr.  INSLEE.  Thank  you. 

[The  prepared  statement  of  Mr.  Conway  follows:] 
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Chairman  Lloyd,  members  of  the  Subcommittee,  it  is  a  pleasure  for  me  to  appear  today 
before  the  Subcommittee  and  testify  regarding  the  Defense  Nuclear  Facilities  Safety  Board's 
(Board)  oversight  of  the  Department  of  Energy's  (DOE)  defense  nuclear  complex.  Congress 
created  the  Board  in  1988  as  an  independent  oversight  organization  within  the  Executive 
Branch  to  provide  advice  and  recommendations  to  the  Secretary  of  Energy  regarding  public 
health  and  safety  at  DOE's  defense  nuclear  facilities.  Broadly  speaking,  the  Board  reviews 
operations,  practices,  and  occurrences  at  DOE's  defense  nuclear  facilities  and  makes 
recommendations  to  the  Secretary  of  Energy  that  are  necessary  to  protect  public  health  and 
safety.  Upon  receipt  of  a  recommendation,  the  Secretary  must  accept  or  reject  it,  in  whole 
or  in  part,  and  then  prepare  an  implementation  plan  for  those  portions  which  are  accepted. 

To  date,  the  Board  has  issued  28  sets  of  recommendations,  containing  123  individual  specific 
recommendations.  The  Secretary  has  accepted  the  first  27  sets  of  the  Board's  safety 
recommendations.  A  response  to  its  most  recent  Recommendation  94-2  is  currently 
undergoing  DOE  review. 

If,  as  a  result  of  its  reviews,  the  Board  determines  that  an  imminent  or  severe  threat  to 
public  health  or  safety  exists,  the  Board  is  required  to  transmit  its  recommendations  directly 
to  the  President,  as  well  as  to  the  Secretaries  of  Energy  and  Defense.  The  Board  also 
assesses  safety  management  and  personnel  effectiveness  for  defense  nuclear  activities  both 
within  DOE  and  the  various  operation  and  management  (O&M)  contractor  organizations. 
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The  Board's  enabling  statute,  42  U.S.C.  §  2286,  requires  the  Board  to  review  and  evaluate 
the  content  and  implementation  of  health  and  safety  standards,  including  DOE's  Orders, 
rules,  and  other  safety  requirements,  relating  to  the  design,  construction,  operation,  and 
decommissioning  of  DOE's  defense  nuclear  facilities.  The  Board  must  then  recommend  to 
the  Secretary  of  Energy  any  specific  measures,  such  as  changes  in  the  content  and 
implementation  of  those  standards,  that  the  Board  believes  should  be  adopted  to  ensure  that 
the  public  health  and  safety  are  adequately  protected.  The  Board  is  also  required  to  review 
the  design  of  new  defense  nuclear  facilities  before  construction  begins,  as  well  as 
modifications  to  older  facilities,  and  to  recommend  changes  necessary  to  protect  health  and 
safety.  Board  review  and  advisory  responsibilities  continue  throughout  the  construction, 
testing,  and  operation  of  new  facilities. 

The  Board  may  conduct  investigations,  issue  subpoenas,  hold  public  hearings,  gather 
information,  conduct  studies,  establish  reporting  requirements  for  DOE,  and  take  other 
actions  in  furtherance  of  its  review  of  health  and  safety  issues  at  defense  nuclear  facilities. 
These  ancillary  functions  of  the  Board  and  its  staff  all  relate  to  the  accomplishment  of  the 
Board's  primary  function,  which  is  to  assist  DOE  in  identifying  and  correcting  health  and 
safety  problems  at  defense  nuclear  facilities.  The  Secretary  of  Energy  and  contractors  at 
defense  nuclear  facilities  are  required  to  cooperate  fully  with  the  Board. 

The  Board's  organizational  resources  are  modest  when  compared  with  the  magnitude  of  its 
assigned  functions.   Currently,  the  Board's  full-time  professional  staff  numbers  96.   While 
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the  Board  is  authorized  to  hire  up  to  150  persons,  budgetary  limits  have  kept  this  number 
closer  to  100.  The  Board  supplements  its  full-time  staff  by  the  use  of  outside  experts.  A 
copy  of  the  Board's  organizational  chart  is  attached.   (Attachment  1) 

Each  year  the  Board  reports  to  Congress  its  progress  in  improving  safety  at  defense  nuclear 
facilities.  By  statute,  the  Board's  fifth  annual  report,  to  be  submitted  in  early  1995,  must 
contain  the  following  three  elements: 

"(1)  an  assessment  of  the  degree  to  which  the  overall  administration  of  the  Board's 
activities  are  believed  to  meet  the  objectives  of  Congress  in  establishing  the  Board; 

(2)  recommendations  for  continuation,  termination,  or  modification  of  the  Board's 
functions  and  programs,  including  recommendations  for  transition  to  some  other 
independent  oversight  arrangement  if  it  is  advisable;  and 

(3)  recommendations  for  appropriate  transition  requirements  in  the  event  that 
modifications  are  recommended." 

The  Board  has  begun  work  on  this  report,  and  plans  to  hold  public  hearings  in  the  fall  of 
1994  to  obtain  a  wide  range  of  views  on  the  issues  the  report  must  address. 

The  Board's  previous  and  current  activities  are  best  summarized  in  the  Board's  statutorily- 
mandated  reports  to  Congress,  four  of  which  have  been  submitted  since  1991.    A  copy  of 
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the  Board's  latest  report,  filed  February  1994,  is  enclosed  for  the  Subcommittee's 
information.   The  1994  report  outlines  the  Board's  current  safety  initiatives. 

For  the  past  five  years,  the  Board  has  consistently  pursued  improvements  in  DOE's  safety 
programs  at  defense  nuclear  facilities  by  recommending  actions  which  address  some  of  the 
safety  concerns  of  this  Subcommittee.  For  example,  starting  in  March  of  1990,  with 
Recommendation  90-2,  the  Board  has  issued  a  series  of  recommendations  seeking  the 
identification  of  applicable  safety  standards,  orders,  rules,  and  other  requirements; 
assessment  of  their  adequacy;  and  compliance  with  those  standards  at  the  facilities.  The 
Board  also  sought  major  structural  improvement  in  the  overall  nuclear  safety  program 
through  issuance  of  Recommendation  91-1  in  the  following  year.  Subsequently,  the  Board 
issued  a  number  of  recommendations  directed  at  inadequate  order  compliance  at  specific 
facilities,  and  then  tracked  DOE  efforts  to  correct  the  problems  identified  by  the  Board. 

Similarly,  the  Board's  recommendations  and  activities  have  attempted  to  force  DOE  to 
address  personnel  deficiencies  within  DOE's  nuclear  safety  programs.  This  is  most  evident 
in  Board  Recommendation  93-3,  which  sought  enhancement  of  DOE's  recruitment,  hiring, 
education,  and  training  of  technical  personnel  both  in  line  and  oversight  organizations. 
However,  93-3  was  the  culmination  of  three  years  of  Board  activity  related  to  safety  and 
personnel  issues,  beginning  with  the  Board's  very  first  recommendation,  90-1,  which 
identified    inadequacies    in    DOE's    reactor    operator    training    at    Savannah    River. 
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Implementation  of  Board  Recommendation  93-3,  and  other  Board  proposals  which  fall 
under  the  93-3  personnel  umbrella,  remain  one  of  the  Board's  highest  priorities. 

From  the  outset,  the  Board  has  also  followed  DOE  efforts  to  effectively  reorganize  both  line 
and  oversight  functions  within  the  Department's  nuclear  defense  complex.  This  effort  has 
spanned  two  Administrations  and  has  not  yet  been  culminated. 

In  addition  to  a  brief  overview  of  the  Board's  responsibilities  and  activities,  you  specifically 

asked  for  the  Board's  view  on  several  topics  related  to  DOE's  internal  oversight  of  nuclear 

safety  and  the  Department's  commitment  to  compliance  with  "strong  nuclear  safety  and 

health  standards."    The  Department's  determination  and  capability  to  carry  out  effective 

internal  nuclear  safety  oversight  has  been  a  subject  of  continuing  concern  to  the  Board.  In 

its  fourth  annual  report,  the  Board  observed: 

Among  the  long-standing  matters  [of  safety  concern]  is  the 
relatively  poor  record  of  DOE  in  its  self-regulating  efforts. 
DOE  and  its  contractors  have  not  fully  embraced  the  necessity 
for  conducting  nuclear  operations  in  accordance  with  safety 
standards,  Orders,  and  other  requirements.  .  .In  a  similar  vein, 
DOE  and  contractor  personnel  are  often  inadequately  trained 
for  the  technical  challenges  they  face.  .  .This  in  turn  has  an 
impact  on  the  Board's  mission,  since  the  Board  and  its  staff 
must  provide  technical  advice  and  oversight  in  instances  where 
DOE  line  and  oversight  organizations  should  have  anticipated 
and  corrected  problems  without  Board  intervention.  (Report 
at  40) 
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Internal  safety  oversight  by  DOE  will  be  among  the  major  topics  analyzed  in  the  Board's 
fifth  annual  report  to  Congress.  The  public  hearings  which  the  Board  will  hold  prior  to 
completing  this  study  will  invite  testimony  on  this  critical  issue. 

On  May  6,  1994,  the  Board  issued  to  the  Secretary  of  Energy  a  formal  reporting 
requirement  on  the  subject  of  internal  oversight  program  criteria  and  organizational 
arrangements.  (Attachment  2)  The  second  section  of  the  reporting  requirement  delves 
heavily  into  matters  which  the  Board  understands  the  Subcommittee  intends  to  explore.  The 
Department's  response  to  this  requirement  is  due  on  October  3,  1994.  The  Board  will  be 
pleased  to  provide  to  the  Subcommittee  a  copy  of  the  Department's  response  as  soon  as  it 
is  received. 

The  Board  has  been  informed  that  the  Office  of  Environment,  Safety  and  Health  is 
undertaking  a  major  internal  reorganization  which  to  date  has  not  been  finalized.  The 
Board  is  most  interested  in  how  that  office  will  be  structured  because  that  will  have  a  major 
effect  on  DOE's  nuclear  safety  program  and  the  work  of  the  Board.  Of  particular  interest 
will  be  the  number  and  technical  competency  of  the  personnel  dedicated  to  nuclear 
oversight  and  their  methods  of  operation. 

The  Board  has  continuously  brought  to  DOE's  attention  numerous  deficiencies  in  its 
oversight  program  during  the  past  five  years.  For  example,  Congress  requires  the  Board  to 
review  and  evaluate  the  content  and  implementation  of  safety  standards,  including  all 
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applicable  Department  of  Energy  orders,  regulations,  and  other  requirements,  at  defense 
nuclear  facilities.  As  the  General  Accounting  Office,  the  National  Academy  of  Sciences, 
and  others  have  noted,  and  as  the  Board  quickly  verified,  DOE  field  offices  and  contractors 
were  not  complying  with  DOE  safety  standards,  Orders,  and  requirements.  In  many  cases, 
they  are  still  not  in  compliance  with  those  requirements. 

The  Board's  efforts  in  promoting  safety  and  discipline  of  operation  at  defense  nuclear 
facilities  through  a  standards-based  compliance  program  have  had  positive  effects  in  many 
areas.  In  others,  the  Board  has  not  been  as  successful  in  bringing  about  needed  changes  due 
to  inadequate  technical  management  by  DOE  and  its  contractors.  For  example,  DOE  has 
yet  to  provide  a  fully  adequate  Implementation  Plan  for  Board  Recommendation  90-2, 
submitted  to  DOE  on  March  8,  1990.  That  recommendation  calls  for  identification  of  safety 
standards,  assessment  of  their  adequacy,  and  determinations  of  the  status  of  compliance  with 
those  standards  at  defense  nuclear  facilities. 

Secretary  O'Leary  has  recognized  the  problem.  By  memorandum  dated  February  9,  1994, 
she  instructed  the  DOE  field  offices  that  "[i]t  is  unacceptable  that  some  of  our  facilities  have 
yet  to  achieve,  or  even  to  demonstrate  the  status  of,  compliance  with  the  Department's 
environment,  safety  and  health  orders."  (Attachment  3)  She  also  has  designated  two 
Deputy  Assistant  Secretaries  to  produce  an  acceptable  implementation  plan  for 
Recommendation  90-2  by  the  end  of  this  month.  The  Board  is  optimistic  that  an  acceptable 
plan  is  close  to  completion. 


88-146  0-95-3 
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In  recent  months,  the  standards  effort  has  encountered  a  new  potential  roadblock.  There 
is  an  increasing  tendency  by  some  to  insist  that  safety  requirements,  and  changes  thereto, 
be  imposed  in  the  first  instance  by  the  rulemaking  process,  which  is  time  consuming.  While 
supportive  of  the  rulemaking  concept,  the  Board  has  consistently  advocated  that  DOE 
implement  and  enforce  necessary  safety  requirements,  and  any  necessary  modifications,  as 
quickly  as  possible.  This  ordinarily  means  that  DOE  should  utilize  the  less  time-consuming 
process  of  issuing  safety  orders  and  incorporating  them  into  the  contracts  of  M&O 
contractors  at  the  sites.  The  Board  does  not  oppose  the  issuance  of  safety  requirements 
through  rulemaking,  but  believes  awaiting  their  development  may  cause  unsafe  conditions 
in  the  interim.   Safety  orders  and  other  mechanisms  can  fill  the  gap. 

Furthermore,  although  the  1988  amendments  to  the  Price/Anderson  provisions  of  the 
Atomic  Energy  Act  called  for  rigorous  enforcement  of  safety  requirements  at  DOE  facilities, 
the  Board  is  unaware  of  any  such  enforcement  actions  yet  being  taken.  DOE's  record  of 
contract  enforcement  of  safety  Orders  and  other  requirements  at  defense  nuclear  facilities 
needs  to  be  greatly  improved. 

Chairman  Marilyn  Lloyd  in  her  July  25,  1994  letter  also  asked:  "What  do  you  see  as  key 
steps  that  can  be  taken  by  the  Office  of  Environment,  Safety  and  Health  to  strengthen  its 
nuclear  safety  program?" 

In  response,  I  would  suggest  the  following: 
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Hasten  the  implementation  of  Board  Recommendations  which  call  for  providing  sufficient 
number  of  technically  qualified  personnel  to  the  oversight  function.  In  this  connection,  it 
would  be  especially  important  to  accrue  a  sufficient  number  of  technically-trained  personnel, 
through  recruitment  and  training,  to  provide  effective  safety  oversight  of  field  offices  and 
contractors.  They  must  be  independent  of  line  management  and  report  directly  to 
headquarters.  Most  of  their  time  must  be  spent  in  the  field  as  site  representatives,  or  on 
constant  travel  status.1 

ES&H  personnel  need  to  be  in  the  field  to  do  independent  oversight  properly.  They  must 
possess  a  thorough  knowledge  of  DOE  safety  standards,  orders  and  requirements.  Their 
principal  job  is  to  assure  DOE  headquarters  that  field  line  management  and  DOE 
contractors  are  knowledgeable  of  the  safety  standards,  orders,  and  requirements  and  are  in 
strict  compliance  with  those  requirements. 

Finally,  for  competent  oversight  personnel  to  be  effective,  they  must  be  organized  in  a 
manner  which  safeguards  their  independence  of  judgment,  avoids  conflicts-of-interests 
created  by  performance  of  both  line  and  oversight  functions,  and  ensures  access  to 
Department  leadership  when  serious  safety  problems  are  uncovered. 

I  would  be  pleased  to  answer  any  questions  that  the  Subcommittee  may  have. 


1GAO,  in  a  March  1994  Report,  noted:  "Historically,  DOE  has  provided 
little  oversight  over  its  contractors'  activities  and  the  resulting  costs  to  DOE. 
DOE  has  about  20,000  employees,  5,200  of  whom  are  located  in  field  offices 
directly  responsible  for  overseeing  contractors." 
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DEFENSE  [NUCLEAR  FACILITIES 

x""':M,"';,",;,r'0' SAFETY  BOARH 

|.k,-I>Ii  j    UiNuniui  ,,>  ,  |,„|, .,,,.,  ,\„,  „ 

H,rli.-rl  Inlm  Crril  Koms  I   !ll"»)     ns  I,  Hill 


May  (>.  1994 


The  Honorable  Hazel  R.  O'Leary 
Secretary  of  Energy 
Washington,  D.C.    20585 

Dear  Secretary  O'Leary: 

The  Board  is  required  by  statute  to  address  three  specific  topics  in  its  fifth  annual  report 
to  Congress: 

(1)  an  assessment  of  the  degree  to  which  overall  administration  of  the  Board's 
activities  are  believed  to  meet  the  objectives  of  Congress  in  establishing  the  Board; 

(2)  recommendations  for  continuation,  termination,  or  modifications  of  the 
Board's  functions  and  programs,  including  recommendations  for  transition  to  some 
other  independent  oversight  arrangement  if  it  is  advisable;  and 

(3)  recommendations  for  appropriate  transition  requirements  in  the  event  that 
modifications  are  recommended.    [42  U.S.C.  2286e(d)] 

To  fulfill  this  obligation,  the  Board  must  assemble  information  from  many  sources  including 
the  Department  of  Energy  (DOE). 

The  Board  recognizes  that  under  your  leadership  the  Department  has  been  undergoing  a 
major  reorganization  with  respect  to  its  management  of  defense  nuclear  facilities.  This 
reorganization  has  affected  the  roles  and  responsibilities  of  the  various  offices  responsible 
for  nuclear  safety  at  DOE,  and  extends  to  the  contracting  process  as  well  as  to  line 
management  and  independent  oversight  assignments.  To  carry  out  its  statutory  duty,  the 
Board  must  understand  in  detail  how  certain  aspects  of  this  reorganization  affect  the 
Department's  programs  for  assuring  public  and  worker  safety,  for  minimizing  risk  to  life  and 
property,  and  for  protecting  the  environment. 

The  Board  has  determined  that  the  Department  should  provide  a  report,  pursuant  to 
42  U.S.C.  2286b(d),  on  two  subjects  described  in  detail  below.  This  information,  which  is 
necessary  for  development  of  the  fifth  annual  report,  is  also  consistent  with  the  thrust  of 
Board  Recommendation  92-5  regarding  the  Board's  need  to  keep  apprised  of  changes 
affecting  safety  in  the  defense  nuclear  complex.  The  report  need  not  be  organized  strictly 
according  to  the  topics  listed.  I  lowcvcr,  the  report  should  clearly  indicate  where  each  listed 
topic  is  covered. 


ATTACHMENT  2 
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The  DOE  Report,  pursuant  to  section  2286b(d)  regarding  reporting  requirements,  should 
be  transmitted  no  later  than  90  days  after  receipt  of  this  letter. 

I.  Nuclear  Health  and  Safety  Management  Program 

In  this  area,  the  report  should: 

A.         Provide  a  comprehensive  exposition  of  the  functions  DOE  deems  necessary  for  an 
effective  nuclear  safety  management  program.   This  should  consider: 

1.  applicable  provisions  of  the  Atomic  Energy  Act  and  the  Price-Anderson  Act, 

2.  comparable   Federal   nuclear  safety   programs   (Naval   Reactors,   Nuclear 
Regulatory  Commission), 

3.  areas  highlighted  by  Congress  in  establishing  the  functions  of  the  Board,  and 

4.  integration  of  public  and  worker  safety  programs,  including  radiological  and 
non-radiological  components. 

B.  Provide  a  brief  summary  description  of  the  basic  safety  management  system  that  the 
DOE  currently  has  in  place  for  satisfying  its  responsibilities  under  the  Atomic  Energy 
Act  "to  protect  or  to  minimize  danger  to  life  and  property".  The  description  should 

include: 

1.  A  flow  diagram  that  depicts  the  considerations  of  safety  during  the  life  cycle 
of  a  defense  nuclear  facility  through  the  major  stages  of: 

Design 

Construction 

Operation 

Decontamination  &  Decommissioning 

Environmental  Restoration 

2.  The  DOE  process  for  establishing  the  safety  management  plans  for  specific 
facilities,  including  a  discussion  of  how  the  management  plan  is  adjusted  as 

a  facility  transitions  from  one  stage  to  the  next. 

3.  The  principal  safety  elements  (rules,  regulations,  orders,  standards,  and  other 
requirements)  that  are  applicable  at  each  of  the  above  stages. 
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4.  The  relationship  between  orders  and  standards  identified  in  Requirements 
Identification  Documents  (RIDS)  and  nuclear  safely  regulations  enforceable 
under  the  Price-Anderson  Act  Amendments;  indicate  how  compliance  and 
enforcement  will  be  assured  for  both  types  of  requirements. 

5.  The  adaptation  of  the  basic  safety  management  system  for  defense  nuclear 
facilities  to  the  assembly  and  disassembly  of  weapons  and  the  conduct  of 
weapons  testing. 

C.  Provide  views  on  the  advisability  and  feasibility  of  establishing  a  DOE  complex-wide 
self-appraisal  capability  modeled  on  that  used  by  the  Institute  for  Nuclear  Power 
Operations  (INPO). 

II.         Nuclear  Safety  Responsibilities  and  Organizational  Arrangements 

In  this  area,  the  report  should: 

A.  Define  the  safety  responsibilities  of  all  organizations  which  have  such  responsibilities 
for  defense  nuclear  facilities,  including  DOE  Headquarters,  field  offices,  contractors, 
and  oversight  organizations.  The  responsibilities  of  the  following  Headquarters 
positions  should  be  addressed:  Under  Secretary,  Assistant  Secretaries  for  Defense 
Programs,  Environmental  Management,  Environment,  Safety  and  Health,  the 
Associate  Deputy  Secretary  for  Field  Management,  and  the  Directors  for  the  Office 
of  Laboratory  Management  and  the  Office  of  Intelligence  and  Security.  Where  safety 
responsibility  has  been  assigned  and  then  delegated,  this  should  be  indicated. 

B.  State  the  principles  embodied  in  assignments  of  safety  responsibility  for  defense 
nuclear  facilities,  and  compare  them  to  parallel  principles  applied  in  commercial 
nuclear  practice.  Examples  of  such  principles  are:  clear  separation  of  line 
management  responsibilities  and  functions  from  independent  oversight  functions  and 
responsibilities;  quality  assurance  group  reporting  directly  to  high-level  management. 

C.  Identify  potential  conflicts  of  interest  in  existing  safety  assignments,  and  what  actions 
(if  any)  are  planned  to  eliminate  these  conflicts.  For  example,  analyze  the  inherent 
problems,  whether  real  and  perceived,  of  having  a  single  organizational  element 
(ES&H)  provide  both  technical  support  to  the  line  and  also  conduct  independent 
oversight  of  DOE  compliance  and  enforcement  programs.  Another  typical  conflict 
of  interest  is  the  assignment  of  both  line  management  and  quality  assurance  functions 
to  the  same  individual  or  group. 

D.  Describe  in  detail  how  the  Office  of  Environment,  Safely  and  Health  will  carry  out 
independent   oversight   functions   in   light   of  its  assigned    functions   to   assist    line 
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organizations.  Indicate  how  this  Office  will  simultaneously  assist  line  management, 
assess  performance,  and  conduct  enforcement  actions  at  the  same  facility.  Explain 
the  actions  to  be  taken  by  this  office  in  performance-based  safety  compliance 
assessments  at  defense  nuclear  facilities,  where  performance  is  measured  against 
DOE  safety  orders,  regulations,  and  other  standards  and  requirements  of  the 
contract. 

E.  List  special  measures,  if  any,  which  have  been  taken  or  will  be  taken  to  ensure  that 
safety  responsibilities  for  defense  nuclear  facilities  are  well-defined  and  understood 
throughout  the  Department,  and  its  contractor  organization. 

F.  Differentiate  the  relative  roles  of  the  contractor,  DOE  line  management,  and  DOE 
oversight  in  executive  safety  management  functions  such  as  development  and  issuance 
of  safety  policies,  orders,  rules,  standards  and  guides. 

G.  Provide  an  appraisal  of  the  Department's  current  organization  and  capabilities 
relative  to  the  safety  functions  identified  in  Item  IA.  and  delineate  changes  needed 
to  strengthen  the  nuclear  safety  management  program. 

If  the  Department  wishes  further  information  on  either  the  intent  of  this  report  or  its 
desired  content,  the  Board  is  available  for  further  discussions.  Alternatively,  your  staff 
should  feel  free  to  contact  Mr.  Robert  M.  Andersen,  the  Board's  General  Counsel,  for 
further  guidance. 

Sincerely, 


Chairman 
M.  Whitaker,  Acting  DOE/EH-6 


' ^•s/x2f>**'4t*£ 


John  Tr  Conway 
Chairman 
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ATTACHMENT    ) 


94-0000600 


The  Secretary  of  Energy 
Washington,  DC  20585 

February    9,     '"'>; 


MEMORANDUM  FOR  HEADS  OF  HEADQUARTERS  AN;;  I 
FROM:       HAZEL  R.  O ' LEARY 


COMPLIANCE  WITH  TSEPAR 


Departmental  compliance  with  environment,  safety  and  health 
requirements  is  of  utmost  importance  to  me.   One  of  my  earliest 
statements  upon  becoming  Secretary  concerned  the  need  to  define 
clear  management  expectations,  establish  performance  measures, 
and  hold  individuals  accountable  for  their  performance.   I  fully 
recognize  that  compliance  alone  does  not  assure  safety;  however, 
it  is  an  essential  foundation  for  effective  safety  and  health 
management . 

It  is  unacceptable  that  some  of  our  facilities  have  yet  to 
achieve,  or  even  to  demonstrate  the  status  of,  compliance  with 
the  Department's  environment,  safety  and  health  orders. 
Requirements  needed  for  safe  operation  must  be  identified  and 
compliance  with  them  must  be  demonstrated.   This  is  the  premise 
of  the  Defense  Nuclear  Facilities  Safety  Board  recommendation  90- 
2  that  was  accepted  by  the  Department  over  three  years  ago.   It 
is  also  the  rationale  behind  the  Standards/Requirements 
Identification  Documents  program.   However,  our  progress  under 
these  programs  has  been  slow. 

Your  personal  attention  and  support  is  needed  to  assure  that  the 
Department  establishes  a  coherent  and  demonstrable  requirements 
program.   I  am  holding  my  senior  managers  accountable  for 
implementation  of  critical,  established  departmental  health  and 
safety  requirements  such  as  those  specified  by  the  Radiological 
Control  Manual.   Excellence  in  environment,  safety  and  health  is 
among  the  goals  critical  to  the  success  of  all  Department  of 
Energy  missions.   I  intend  to  carefully  evaluate  Managers' 
performance  in  devising  and  realizing  aggressive,  achievable 
schedules  for  compliance  programs. 

I  have  tasked  the  Assistant  Secretary  for  Environment,  Safety  and 
Health  to  define  departmental  criteria  for  establishing  an 
acceptable  standards  program  for  operating  facilities  and  to 
assist  you  in  developing  effective  means  to  satisfy  them.   These 
criteria  will  be  defined  by  Kay  9,  1994.   As  always,  but 
particularly  on  this  issue,  departmental  teamwork  will  be 
essential  to  resolving  what  has  been  a  persi:  '  •       blem. 
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Mr.  WELLS.  Thank  you,  Mr.  Chairman. 

Mr.  INSLEE.  The  record  will  reflect  that  is  the  first  error  that  Mr. 
Conway  has  made  that  we  are  aware  of. 

Mr.  Wells.  We  are  pleased  to  participate  in  this  hearing  today. 

I  noted  in  your  opening  statement,  Mr.  Chairman,  you  talked 
about  one  of  the  purposes  to  talk  about  today,  what  has  been  hap- 
pening at  DOE  in  the  past,  the  present,  and  the  future.  I  think  it 
is  fair  to  say  that  in  the  past  DOE  has  had  an  awfully  difficult 
time  convincing  people  like  us  in  the  General  Accounting  Office, 
and  with  the  Safety  Board,  that  DOE  has  in  fact  been  doing  a  good 
job. 

In  terms  of  the  present,  there  is  no  doubt  that  they  face  some 
major  challenges.  Over  the  past  five  decades,  in  addition  to  produc- 
ing tens  of  thousands  of  nuclear  weapons,  the  DOE  complex  has 
also  produced  huge  volumes  of  radioactive  and  other  toxic  sub- 
stances. These  conditions  represent  potential  threats  to  the  over 
600,000  men  and  women  who  have  worked  at  the  complex  over  the 
last  50  years  and  the  people  who  live  in  the  surrounding  commu- 
nities. 

DOE's  new  task  of  cleaning  up  the  environmental  contamination 
at  the  over  7,000  sites,  decontaminating  and  decommissioning,  as 
Mr.  Conway  pointed  out,  12,000  surplus  buildings  and  dismantling 
tens  of  thousands  of  nuclear  weapons  pose  today  and  in  the  future, 
risks  that  probably  will  be  greater  than  when  DOE  was  actually 
in  a  production  mission. 

DOE's  ES&H  office  will  in  fact  play  a  key  role  in  ensuring  that 
the  DOE  protects  its  workers  and  the  public  from  these  many  haz- 
ards. Because  DOE  workers  are  often  exposed  on  a  daily  basis  to 
hazardous  conditions,  it  is  essential  that  DOE's  health  and  surveil- 
lance program  be  effective.  In  the  past,  that  has  not  been  so.  The 
goals  of  the  program  are  to  limit  workers'  exposures,  identify  the 
causes  for  the  adverse  health  effects,  intervene  to  either  minimize 
or  completely  eliminate  any  of  these  problems,  and  prevent  occur- 
rences. 

At  the  time  of  our  review  in  December  of  last  year,  none  of  these 
goals  were  being  met,  and  Dr.  OToole  alluded  to  the  fact  this 
morning  that  that  is  true.  Although  DOE  hoped  to  implement  its 
program  by  1992,  as  we  were  conducting  our  audit,  we  reported  in 
December  that  only  40  percent  of  DOE  workers  were,  in  fact,  cov- 
ered and  that  the  program  would  not  be  fully  implemented  as  it 
was  designed  then  until  some  time  after  1998. 

To  address  these  problems  we  recommended  a  number  of 
things— that  DOE  develop  an  implementation  plan  for  getting  that 
program  rolling  and  to  correct  the  many  problems  that  we  saw  in 
the  field  in  terms  of  how  data  was  being  collected. 

It  is  fair  to  say  that  DOE  has  taken  some  major  steps  to  correct 
a  lot  of  its  data  collection  problems.  In  terms  of  an  implementation 
plan,  DOE  today  still  cannot  project  when  all  of  its  workers  will  be 
included  in  any  health  surveillance  plan.  As  Dr.  O'Toole  clearly 
said  earlier  this  morning,  the  health  surveillance  program  cur- 
rently is  being  reconfigured  to  increase  its  focus  on  preventing  dan- 
gerous workplace  exposures  in  order  to  effectively  prevent  diseases. 
Mr.  Chairman,  to  DOE's  credit,  this  new  approach  is  definitely 
far  superior  to  the  old  program  that  we  audited  last  year  and  that 
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the  earlier  program's  design  was  basically  built  on  a  premise  that 
could  not  provide  an  effective  early  warning  of  health  problems  be- 
cause of  the  long  latency  period  between  exposure  and  development 
of  disease.  Basically,  it  was  a  program  that  was  waiting  10  or  20 
years  until  a  worker  reported  an  illness  and  then  trying  to  figure 
out  how  that  exposure  occurred. 

DOE's  ES&H  office  is  also  responsible  for  overseeing  nuclear 
safety  performance  at  Department  facilities.  In  our  June  1994  re- 
port, we  discussed  the  office's  lack  of  a  systematic  approach  for  ele- 
vating many  of  the  safety  issues  up  the  chain  of  command  and  ulti- 
mately to  the  Secretary;  the  potential  impairment  of  the  office's 
independence  as  a  result  of  a  new  emphasis  on  assisting  line  man- 
agement; and  the  office's  lack  of  adequate  number  of  qualified  staff. 
We  recommended  that  DOE  take  steps  to  address  these  issues. 

To  date,  part  of  what  we  heard  this  morning,  the  ES&H  office 
has  in  fact  formulated  a  reorganization  plan  aimed  at  maintaining 
the  independence  of  its  oversight  functions  and  has  in  fact  started 
implementation  plans  that  will  greatly  increase  the  number  of 
oversight  staff  that  will  be  assigned  to  be  watchful  at  DOE's  facili- 
ties. 

You  also  asked  us  to  comment  today  on  DOE's  aim  of  having 
OSHA  regulate  existing  DOE  facilities.  Because  OSHA's  existing 
responsibilities  nationwide  are  considerable — and  what  I  mean  by 
"considerable,"  is  that  OSHA  has  a  couple  thousand  inspectors  and 
has  a  responsibility  to  about  20  million  workers  already — DOE  and 
OSHA,  as  Dr.  O'Toole  alluded  to  this  morning,  are  in  the  talking 
stage.  They  are  having  meetings;  however,  progress  does  appear  to 
be  somewhat  slow.  The  main  reason  is  the  uncertainty  over  re- 
sources. How  much  will  this  regulation  scheme  cost  and  who  will 
fund  it? 

OSHA  officials  tell  us  that  they  are  very  cautious  about  taking 
on  new  additional  resources,  and  DOE  officials  also,  as  Dr.  O'Toole 
alluded  to,  are  somewhat  concerned  that  maybe  these  resources 
might  come  from  DOE's  budget,  which  in  fact  could  impair  their 
own  ability  to  protect  workers. 

Mr.  Chairman,  in  summary,  I  would  say  that  ensuring  the  health 
and  safety  of  DOE  workers  and  the  people  living  nearby  will  con- 
tinue to  be  a  vital  concern  of  the  Department  and  it  deserves  con- 
gressional oversight. 

Again  in  your  opening  statement,  Mr.  Inslee,  you  talked  about  a 
progress  report.  I  tried  to  talk  about  the  past  and  the  present.  The 
remaining  issue  was  the  future. 

I  suspect  if  I  had  the  answer  to  your  question  for  the  future,  my 
reaction  for  the  future  would  be  one  of  cautious  optimism.  We  re- 
main concerned  that  DOE  cannot  project  when  all  DOE  workers 
will  be  covered  by  a  new  health  surveillance  program.  In  addition, 
DOE  needs  to  ensure  that  its  ES&H  office  has  the  authority,  the 
independence  and  the  resources  it  needs  to  effectively  oversee  and 
enforce  nuclear  safety. 

As  we  heard  from  Dr.  O'Toole,  DOE  has  a  lot  of  plans  to  do 
things  differently  in  the  future.  And,  optimistically,  these  plans  do 
sound  good;  and  we  have  no  quibble  with  the  redirecting  of  the 
health  surveillance  program  toward  prevention.  We  think  it  is  a 
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noteworthy  goal;  we  think  it  makes  sense,  but  DOE  does  have 
major  problems  to  overcome. 

Just  having  a  vision  or  a  concept  is  noteworthy,  but  how  well 
this  filters  down  from  headquarters  to  the  field,  to  the  contractors, 
and  to  the  individual  workers  remains  to  be  seen.  There  is  an  old 
saying  that  the  devil  is  in  the  details.  The  bottom  line  will  be  that 
it  will  take  time,  resources,  and  attention  to  a  lot  of  implementa- 
tion details  that,  quite  frankly,  DOE  hasn't  worked  out  yet. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  Following 
the  panel,  I  would  be  glad  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Wells  follows:] 
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Madam  Chairman  and  Members  of  the  Subcommittee: 

We  are  pleased  to  participate  in  this  hearing  on  the  efforts 
of  the  Department  of  Energy  (DOE)  to  protect  the  health  and 
safety  of  the  workers  at  its  facilities  and  the  people  living  in 
communities  nearby.   Recently,  we  have  issued  reports  on  two  key 
functions  of  DOE's  Office  of  Environment,  Safety,  and  Health 
(ES&H)--health  surveillance  and  nuclear  safety  oversight.1   To 
assist  the  Subcommittee  in  its  oversight  responsibility,  today  we 
would  like  to  discuss  the  findings  and  recommendations  of  these 
reports  and  the  actions  DOE  has  taken  in  response,  as  well  as 
outstanding  issues  related  to  the  transition  of  DOE's  facilities 
to  regulation  by  the  Occupational  Safety  and  Health 
Administration  (OSHA) . 

In  summary,  we  found  the  following: 

--  DOE's  ES&H  Office  manages  a  Health  Surveillance  Program 
that  is  designed  to  analyze  data  about  workers'  health 
and  on-the-job  exposures  in  order  to  detect  work-related 
health  problems  as  early  as  possible.   Although  DOE  hoped 
to  fully  implement  its  program  by  1992,  we  reported  in 
December  1993  that  only  40  percent  of  DOE's  workers  were 


health  and  Safety:   DOE's  Implementation  of  a  Comprehensive 
Health  Surveillance  Program  is  Slow  (GAO/RCED-94-47 ,  Dec.  16, 
1993);  Nuclear  Safety:   Unresolved  Issues  Could  Impair  DOE's 
Oversight  Effectiveness  (GAO/RCED-94-129 ,  June  7,  1994). 
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covered,  the  program  would  not  be  fully  implemented  until 
1998,  and  some  data  on  workers'  health  were  not  included 
in  the  program's  analyses.   To  address  these  problems,  we 
recommended  that  DOE  (1)  develop  an  implementation  plan 
for  the  program  that  outlined  the  tasks  to  be  performed 
as  well  as  specific  milestones  and  (2)  correct  the 
problems  with  data  collection  in  the  current  program 
before  expanding  it  to  additional  sites.   DOE  has  taken 
steps  to  correct  the  data  collection  problems,  making 
plans  for  a  data  coordinator  and  establishing  deadlines 
for  data  submission.   As  of  September  1994,  DOE  cannot 
project  when  all  workers  will  be  included  in  the  program 
because  the  ES&H  Office  is  reconfiguring  its  overall 
approach  to  workers'  health  surveillance. 

DOE's  ES&H  Office  is  responsible  for  overseeing  nuclear 
safety  performance  at  the  Department's  facilities.   Our 
June  1994  report  discussed  the  Office's  lack  of  a 
systematic  process  for  elevating  safety  issues  up  the 
chain  of  command  and  ultimately  to  the  Secretary;  the 
potential  impairment  of  the  Office's  independence  as  a 
result  of  a  new  emphasis  on  assisting  line  management; 
and  the  Office's  lack  of  an  adequate  number  of  qualified 
staff.   We  recommended  that  DOE  take  steps  to  address 
these  issues.   To  date,  the  ES&H  Office  has  formulated  a 
reorganization  plan  aimed  at  maintaining  the  independence 
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of  its  oversight  functions  and  has  started  implementing 
plans  to  greatly  increase  the  number  of  oversight  staff. 

--  The  Secretary  of  Energy  announced  in  May  1993  that  DOE 
would  begin  consultations  with  OSHA  with  the  aim  of 
establishing  regulation  by  OSHA  of  DOE ' s  facilities.   The 
Secretary  stated  that  her  announcement  signaled  the 
Department's  determination  to  operate  more  openly  and  by 
the  same  health  and  safety  rules  that  govern  private 
industry.   In  October  1993  testimony  before  this 
Subcommittee,  we  said  that  specific  milestones  to  guide 
the  transition  to  OSHA  regulation  and  the  exact  roles  to 
be  played  by  OSHA,  the  ES&H  Office,  and  DOE ' s  line 
management  had  not  been  defined.2   This  is  still  the 
case . 

Before  discussing  these  points  further,  we  would  like  to 
provide  some  background  information  on  the  hazards  posed  by  DOE'S 
operations  and  the  role  played  by  the  ES&H  Office  in  ensuring 
that  DOE  adequately  protects  its  workers  and  the  public  from 
these  hazards . 


2Safety  and  Health:   Worker  Safety  and  Health  Oversight  Issues 
Facing  DOE  (GAO/T-RCED-94-54 ,  Oct.  21,  1993). 
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BACKGROUND 

Operations  at  DOE's  facilities  pose  many  potential  hazards 
to  workers  at  the  facilities  as  well  as  to  the  communities 
located  nearby.   Over  the  past  five  decades,  in  addition  to 
producing  tens  of  thousands  of  nuclear  weapons,  the  DOE  complex 
also  produced  huge  volumes  of  radioactive  and  other  toxic 
substances.   These  included  the  radionuclides  uranium,  plutonium, 
and  cesium;  toxic  metals;  organic  solvents;  and  chlorinated 
hydrocarbons.   All  of  these  represent  potential  threats  to  the 
over  600,000  men  and  women  who  have  worked  at  the  complex  over 
the  last  50  years  and  the  people  in  the  surrounding  communities. 
Furthermore,  workers  face  numerous  safety  hazards,  such  as  the 
risk  of  fire,  explosions,  or  industrial  accidents.   DOE's  new 
tasks  of  cleaning  up  environmental  contamination,  decontaminating 
and  decommissioning  plants  and  equipment,  and  dismantling  nuclear 
warheads  pose  continued  risks  to  workers  and  the  public.   For 
example,  much  of  the  weapons  complex  is  old,  presenting  serious 
risks  to  individuals  who  work  in  and  around  the  aging  facilities. 
In  addition  to  posing  safety  problems  because  of  their  poor 
physical  condition,  inactive  facilities  can  contain  known  and 
unknown  contaminants  that  increase  the  dangers  for  workers. 

DOE's  ES&H  Office  plays  a  key  role  in  ensuring  that  the 
Department  adequately  protects  workers  and  the  public  from  these 
hazards.   The  functions  of  the  Office  include  a  medical 
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surveillance  program  for  workers  that  emphasizes  the  prevention 
of  illnesses  and  injuries  in  the  workplace.   The  Office  also 
formulates  the  agency's  standards  related  to  safety  and  health, 
provides  technical  assistance  to  line  management--DOE 
headquarters  offices,  field  offices,  and  contractors--in 
implementing  these  standards,  and  conducts  independent  internal 
oversight  of  line  management's  safety  and  health  performance. 
The  Office's  oversight  activities  include  a  variety  of  programs 
for  assessing  safety  and  health  performance,  such  as  a  program  in 
which  representatives  are  stationed  at  DOE  sites  to  routinely 
monitor  safety  and  health  practices  at  DOE ' s  facilities.   The 
Office  also  is  responsible  for  nuclear  safety  enforcement 
functions  associated  with  the  Price-Anderson  Amendments  Act  of 
1988. 3 

Now  we  would  like  to  discuss  the  three  areas  mentioned 
earlier  in  greater  detail. 

KEY  HEALTH  AND  SAFETY  PROGRAM 

DOES  NOT  ADEQUATELY  PROTECT  WORKERS 

Because  DOE's  workers  are  often  exposed  on  a  daily  basis  to 
hazardous  conditions  that  can  seriously  affect  their  health,  it 


3This  act,  among  other  things,  authorized  DOE  to  prescribe 
regulations  for  its  contractors'  nuclear  activities  and  to  issue 
civil  monetary  penalties  for  violations  of  these  regulations. 
DOE  has  begun  to  issue  nuclear  safety  rules  and  expects  to 
publish  many  in  their  final  form  during  1994. 
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is  essential  that  DOE  evaluate  its  health  and  safety  procedures 
to  determine  their  effectiveness  and  to  identify  areas  for 
improvement.   One  of  the  key  programs  we  recently  reviewed,  the 
Health  Surveillance  Program,  is  designed  to  systematically 
collect  and  analyze  data  about  workers'  health  and  workplace 
exposures  in  order  to  provide  an  early  warning  of  health  problems 
at  the  sites.   The  goals  of  the  program  are  to  limit  workers' 
exposures,  identify  the  causes  of  adverse  health  effects, 
intervene  to  minimize  or  eliminate  the  causes  of  the  adverse 
effects  and  institute  policies  and  procedures  to  prevent 
reoccurrences.   At  the  time  of  our  review,  these  goals  were  not 
being  met. 

Limited  Coverage  of  Workers  and  Data 
Problems  Reduce  Program's  Effectiveness 

Although  DOE  intended  to  fully  implement  the  Health 
Surveillance  Program  by  March  1992,  at  the  time  of  our  review 
last  year,  only  7  of  DOE's  33  facilities  were  participating  in 
the  program.   Although  the  seven  facilities  are  among  the  largest 
DOE  sites,  only  about  40  percent  of  DOE's  150,000  contract 
workers  were  included  in  the  program.   Since  our  review,  DOE  has 
added  to  the  program  approximately  8,100  workers  from  three  sites 
that  had  begun  developing  health  surveillance  operations  in  1993. 
With  these  additional  sites  incorporated,  the  program  now  covers 
approximately  45  percent  of  DOE's  workers. 
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However,  the  program's  effectiveness  in  protecting  workers 
from  hazards  at  DOE'S  sites  is  limited  because  information  on 
workplace  exposure  is  not  routinely  collected  and  analyzed. 
Although  DOE's  goal  is  to  limit  workers'  exposures  and  identify 
potential  causes  of  health  problems,  the  program  currently 
analyzes  only  data  on  workers'  injuries  and  illnesses  based  on 
information  provided  by  the  participating  sites.   As  a  result, 
DOE  cannot  systematically  determine  if  hazardous  conditions  at 
the  sites  could  adversely  affect  workers'  health.   DOE  is 
currently  developing  the  exposure  component  of  the  Health 
Surveillance  Program  and  expects  to  test  procedures  for  assessing 
exposures  at  five  sites  during  1995. 

We  also  found  that  some  information  on  grave  illnesses  among 
workers  at  DOE  sites  may  not  be  reported  to  the  Health 
Surveillance  Program.   For  example,  the  program's  primary  source 
of  data  on  injuries  and  illnesses  is  the  "return-to-work  medical 
clearance."   After  a  worker's  absence,  this  form  is  completed  by 
a  physician  in  the  site's  medical  department,  certifying  that  the 
employee  is  physically  able  to  return  to  work.   The  form  reports 
the  employee's  coded  identification,  the  number  of  days  absent, 
and,  most  importantly,  the  type  of  illness  or  injury.   But  we 
found  that  an  employee  with  a  major  illness  or  injury  who  does 
not  return  to  his  or  her  job  is  not  issued  this  clearance.   Thus, 
some  major  illnesses  and  injuries  are  not  reported  to  the 
program.   For  example,  in  1991  a  University  of  Washington 


81 


contractor  compared  cancer  data  submitted  to  the  program  by  the 
Hanford  Site  with  national  cancer  data  over  the  period  1985  to 
1990.   Among  the  60  to  64  age  group  at  Hanford,  he  found  only  39 
percent  of  the  cases  expected.   The  most  plausible  explanation, 
according  to  the  contractor,  is  that  people  who  become  sick  and 
have  cancer  diagnosed  often  simply  retire  and  do  not  report  back 
through  the  site's  medical  departments. 

Technical  Problems,  Understaf f inq,  and  Lack 
of  Planning  Delay  Program's  Implementation 

According  to  an  Office  of  Health  official,  technical 
problems  and  understaf fing  have  complicated  the  effort  to  develop 
and  implement  the  program.   The  official  told  us  that  because 
multiple  contractors  manage  and  operate  the  sites,  different 
methods  are  used  to  track  and  maintain  information  on  employees. 
Contractors'  automated  data  processing  resources  vary,  which  also 
affects  contractors'  ability  to  collect  and  store  records.   In 
addition,  in  1990  the  official  planned  for  a  staff  of  five  to 
carry  out  the  development  and  management  of  the  program.   In  mid- 
1992  however,  the  staff  level  was  frozen  and,  at  the  time  of  our 
review,  only  one  full-time  epidemiologist  was  working  on  the 
program.   Since  then,  the  Office  has  hired  a  second  full-time 
epidemiologist  for  the  program. 

We  also  found  that  a  lack  of  program  planning  within  the 
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Office  of  Health  has  contributed  to  the  delay  in  the  program's 
implementation.   For  example,  during  our  review,  the  most  recent 
Health  Surveillance  Program  Plan,  dated  September  1993,  did  not 
contain  an  implementation  strategy  that  outlined  the  specific 
tasks  to  be  accomplished  or  established  milestones  for  their 
completion. 

As  a  result  of  the  weaknesses  we  found  in  the  Health 
Surveillance  Program,  our  December  1993  report  recommended  that 
DOE  (1)  develop  an  implementation  plan  that  outlines  the  tasks  to 
be  performed,  as  well  as  specific  milestones,  and  (2)  correct  the 
problems  with  data  collection  in  the  current  program  before 
expanding  it  to  additional  DOE  sites.   DOE  has  taken  steps  to 
correct  some  of  the  problems  discussed  in  our  report  but  other 
issues  remain  unaddressed.   To  correct  data  collection  problems, 
program  officials  are  exploring  alternate  sources,  including  both 
workers'  disability  claims  and  states'  tumor  registries,  for 
identifying  any  additional  cases  of  cancer  occurring  in  the  work 
force.   In  addition,  the  Department  has  implemented  deadlines  for 
each  site  to  submit  data  and  plans  to  hire  a  full-time  data 
coordinator  and  programming  staff. 

However,  DOE  has  not  yet  developed  an  implementation  plan 
for  the  program  and,  as  a  result,  we  still  have  concerns  about 
overall  strategic  planning  within  the  Office  of  Health. 
Specifically,  in  July  of  1993  the  Deputy  Assistant  Secretary  of 
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Health  assigned  responsibility  for  developing  components  of  the 
program  to  three  suboffices  of  the  Office  of  Health  and  took 
responsibility  for  managing  the  program's  overall  development, 
including  coordinating  each  suboffice's  effort?.   But  without  an 
office-wide  plan  to  guide  and  coordinate  each  suboffice's 
efforts,  including  precisely  defined  goals  and  milestones,  it 
will  be  difficult  to  measure  the  Office's  progress.   According  to 
an  Office  of  Health  official,  although  the  Office  intends  to 
develop  the  plan,  both  a  reconfiguring  of  the  program  and  the 
recruitment  of  a  new  Deputy  Assistant  Secretary  to  replace  the 
one  who  recently  left  have  thus  f i  r  delayed  the  effort. 

Timeframe  for  Effective  Workers' 
Health  Surveillance  is  Unknown 

We  are  also  concerned,  Madam  Chairman,  that  DOE  still  does 
not  know  when  all  DOE'S  sites  and  workers  will  be  covered  by  the 
program.   Initially,  DOE  intended  to  fully  implement  the  Health 
Surveillance  Program  by  March  1992.   During  our  review  last  year, 
the  Program  Director  then  estimated  full  program  implementation 
by  1998.   Currently,  DOE  is  reconfiguring  its  overall  approach  to 
medical  surveillance  and,  until  the  new  procedures  are  developed, 
DOE  cannot  project  when  a  fully  functioning  program  will  be 
implemented  at  its  sites. 

According  to  a  DOE  official,  the  Health  Surveillance  Program 
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"currently  is  being  reconfigured  to  increase  its  focus  on 
preventing  dangerous  workplace  exposures  in  order  to  effectively 
prevent  diseases.   This  new  focus  on  prevention  reguires  that 
program  components  be  developed  to  analyze  the  hazards  at  each 
site  of  each  particular  job  or  task,  as  well  as  to  detect  types 
and  concentrations  of  potentially  harmful  substances.   Together, 
analyzing  job  tasks  and  assessing  exposures  provide  the 
information  needed  to  identify  and  group  workers  by  exposure. 
The  reconfigured  program  reguires  that  if  the  data  show  that 
workers  are  experiencing  high  exposures  to  toxic  substances, 
actions  can  immediately  be  taken  to  alter  job  tasks  and  reduce 
exposures  that  could  be  harmful.   To  DOE's  credit,  this  new 
approach  is  superior  to  the  earlier  program's  design  that  could 
not  provide  an  effective  early  warning  of  health  problems  because 
of  the  long  latency  period  between  exposure  and  development  of 
disease. 

According  to  a  DOE  official,  the  Office  of  Health  currently 
is  developing  new  orders  and  guidance  specifying  the  contractors' 
roles  in  assessing  workers'  tasks  and  potential  exposures.   The 
official  expects  these  assessments  of  exposures  and  job  tasks  to 
take  place  at  each  of  five  sites  annually  until  assessments  of 
all  sites  have  been  completed.   Until  these  components  can  be 
developed  and  implemented,  however,  DOE  continues  to  operate  a 
program  that  analyzes  only  illnesses  and  injuries  and  that,  as  a 
result,  is  of  limited  effectiveness  in  protecting  workers'  health 
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and  safety. 

UNRESOLVED  ISSUES  COULD  IMPAIR  EFFECTIVENESS 

OF  DOE'S  NUCLEAR  SAFETY  OVERSIGHT  AND  ENFORCEMENT 

In  response  to  persistent  safety  problems  at  DOE's  nuclear 
facilities,  GAO  and  others  have  recommended  that  DOE  perform 
strong  independent  internal  oversight  of  its  contractors'  nuclear 
operations.4   In  addition,  as  previously  noted,  the  Price- 
Anderson  Amendments  Act  of  1988  authorized  DOE  to  prescribe 
regulations  for  its  contractors'  nuclear  activities  and  to 
enforce  these  regulations  through  the  issuance  of  civil  monetary 
penalties.   To  be  effective,  the  organization  responsible  for  the 
independent  oversight  and  enforcement  of  nuclear  safety  within 
DOE  must  possess  certain  basic  characteristics,  including 
adequate  authority  to  raise  safety  concerns  up  the  chain  of 
command,  independence  from  line  management,  and  an  adequate 
number  of  technically  qualified  staff.   In  our  recent  report  on 
the  Department's  nuclear  safety  oversight  and  enforcement 
activities,  we  reported  on  issues  related  to  each  of  these 
characteristics . 


*See,  for  example,  Better  Oversight  Needed  for  Safety  and  Health 
Activities  at  DOE's  Nuclear  Facilities  (GAO/EMD-81-108,  Aug.  4, 
1981);  Nuclear  Health  and  Safety:   Oversight  at  DOE's  Nuclear 
Facilities  Can  Be  Strengthened  (GAO/RCED-88-137 ,  July  8,  1988); 
The  Nuclear  Weapons  Complex:   Management  for  Health,  Safety,  and 
the  Environment,  National  Research  Council  (National  Academy 
Press,  Dec,  1989);  and  Hazards  Ahead:   Managing  Cleanup  Worker 
Health  and  Safety  at  the  Nuclear  Weapons  Complex,  Office  of 
Technology  Assessment  (Feb.  1993). 
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Regarding  raising  safety  concerns  up  the  chain  of  command, 
in  its  December  1989  report  on  DOE,  the  National  Research  Council 
recommended  that,  if  responsible  line  managers  do  not  take 
appropriate  actions  to  correct  identified  safety  and  health 
problems,  the  ES&H  Office  should  have  the  authority  to  raise 
concerns  up  the  chain  of  command  in  DOE.   In  our  June  1994 
report,  we  found  that  the  ES&H  Office  has  some  capability  to 
elevate  issues  to  higher  levels  of  management  and,  ultimately,  to 
the  Secretary  of  Energy.   For  example,  according  to  the 
Secretary's  staff,  the  Assistant  Secretary  for  ES&H  has  free 
access  to  the  Secretary  and  can  seek  the  Secretary's  involvement 
in  resolving  nuclear  safety  issues  when  necessary.   However,  we 
found  that  no  overall  systematic  approach  exists  for  elevating 
issues  and  that  the  current  methods  for  doing  so  do  not  always 
ensure  that  significant  issues  will  be  elevated  up  DOE's 
hierarchy  when  necessary.   For  example,  the  former  Director  of 
DOE's  Nuclear  Safety  Office  was  unsuccessful  in  attempting  to 
obtain  the  Secretary's  involvement  in  1993  in  relocating  workers 
from  a  plutonium-contaminated  facility  at  the  Los  Alamos  National 
Laboratory. 

Without  a  systematic  process  for  raising  issues  up  the  chain 
of  command,  line  management  may  not  take  adequate  or  timely 
actions  to  correct  safety  problems  identified  by  the  ES&H  Office. 
In  a  previous  review  of  the  ES&H  Office's  occupational  safety 
site  representative  program,  we  found  that,  in  the  absence  of  a 
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systematic  approach  for  elevating  issues  to  the  Secretary,  DOE '  s 
line  management  did  not  adeguately  address  some  significant 
problems  cited  by  the  site  representatives.5  During  our  review 
of  the  ES&H  Office's  oversight  of  nuclear  safety,  senior  ES&H 
Office  representatives  responsible  for  monitoring  nuclear  safety 
at  DOE  sites  told  us  that  in  some  cases  line  managers  do  not  take 
adequate  action  to  correct  nuclear  safety  problems  they  have 
identified. 

Past  reviews  by  GAO  and  the  National  Research  Council  have 
stressed  the  importance  of  vigorous  independent  internal 
oversight  in  helping  to  ensure  safe  operations  at  DOE's  nuclear 
facilities.   In  addition,  the  International  Atomic  Energy  Agency 
and  the  Nuclear  Regulatory  Commission  have  emphasized  that 
regulating  nuclear  safety  requires  independence.6  However,  we 
found  that  recent  changes  within  the  ES&H  Office  could  impair  the 
Office's  ability  to  independently  oversee  and  regulate  nuclear 
safety  within  DOE.   In  response  to  directions  from  the  Secretary, 
the  ES&H  Office  is  working  more  actively  with  managers  of  the 
line  programs  to  help  them  improve  their  ES&H  performance.   For 
example,  the  ES&H  Office  launched  a  major  long-term  assistance 
project  at  the  Hanford  Site  in  September  1993.   While  this  new 


5See  Safety  and  Health:  Key  Independent  Oversight  Program  at  DOE 
Needs  Strengthening  (GAO/RCED-93-85,  May  17,  1993). 

6See  Code  on  the  Safety  of  Nuclear  Power  Plants:   Governmental 
Organization,  International  Atomic  Energy  Agency,  Safety  Series 
no.  50-C-G,  rev.  1  (Aug.  1988)  and  Five  Year  Plan,  Fiscal  Years 
1991-1995.  U.S.  Nuclear  Regulatory  Commission  (Nov.  1990). 
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emphasis  on  providing  assistance  could  help  to  improve  line 
management's  performance,  it  could  also  impair  the  independence 
of  the  ES&H  Office.   Specifically,  senior  officials  in  the  Office 
may  be  less  inclined  to  report  on  and  penalize  poor  nuclear 
safety  performance  by  line  management  if,  at  the  same  time,  their 
staff  are  helping  line  management  to  solve  nuclear  safety 
problems . 

The  Defense  Nuclear  Facilities  Safety  Board  has  repeatedly 
found,  during  its  4  years  of  operation,  that  DOE  lacks  an 
adequate  number  of  technically  qualified  staff  to  ensure  that  its 
nuclear  facilities  are  operated  safely.   At  the  time  of  our 
review,  the  ES&H  Office  did  not  have  an  adequate  number  of 
qualified  staff  to  oversee  nuclear  activities  and  enforce  nuclear 
safety  standards.   Although  the  ES&H  Office  plans  to  expand  its 
overall  staff  level,  the  Office  had  not  yet  determined  how  many 
additional  positions  would  be  allocated  to  nuclear  safety 
oversight  and  enforcement.   Therefore,  it  was  not  clear  whether 
the  Office  would  have  an  adequate  number  of  qualified  staff  to 
effectively  carry  out  these  functions. 

Actions  Are  Needed  to 
Resolve  These  Issues 

To  address  these  problems,  we  recommended  that  DOE  (1) 
establish  a  systematic  approach  for  the  ES&H  Office  to  elevate 
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safety  issues  up  the  chain  of  command  and  ultimately  to  the 
Secretary,  (2)  separate  the  ES&H  Office's  oversight  and 
enforcement  functions  organizationally  from  the  Office's 
assistance  functions,  and  (3)  ensure  the  availability  of  adeguate 
gualified  staff  within  the  ES&H  Office  to  oversee  nuclear  safety 
and  enforce  nuclear  safety  standards.   DOE  has  already  taken  some 
steps  toward  implementing  these  recommendations.   In  particular, 
DOE  officials  told  us  that  they  recognize  the  importance  of 
maintaining  the  independence  of  the  ES&H  Office's  oversight 
efforts  and  will  try  to  accomplish  this  by  reorganizing  the 
Office.   Specifically,  to  keep  oversight  efforts  separate  from 
assistance  efforts,  DOE  plans  to  place  the  ES&H  Office's 
environment,  safety,  and  health  oversight  functions  within  one 
suboffice  responsible  solely  for  oversight.   However,  DOE  has  not 
yet  made  a  final  decision  about  where  to  place  its  nuclear  safety 
enforcement  function.   The  ES&H  Office  has  also  started  hiring 
more  oversight  staff  and,  according  to  a  senior  official  in  the 
Office,  plans  to  nearly  double  the  number  of  representatives  at 
the  sites  by  the  end  of  fiscal  year  1994. 7 


7After  our  report  was  issued,  the  Senate,  in  July  1994,  amended 
the  Fiscal  Year  1995  Defense  Authorization  Bill  to  require  DOE  to 
take  actions  to  ensure  that  (1)  the  Department  has  a  system  for 
bringing  nuclear  safety  issues  to  the  attention  of  senior 
officials,  (2)  officials  in  the  ES&H  Office  responsible  for 
nuclear  safety  oversight  and  enforcement  maintain  their 
independence  from  line  management,  and  (3)  an  adequate  number  of 
qualified  personnel  are  assigned  to  perform  nuclear  safety 
oversight  and  enforcement.   Senate  and  House  conferees  have 
agreed  to  include  this  provision  in  the  bill. 
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DOE'S  TRANSITION  TO  OSHA  REGULATION 
IS  STILL  NOT  WELL  DEFINED 

In  May  1993,  Secretary  O'Leary  announced  that  DOE  would 
begin  consultations  with  OSHA  with  the  aim  of  having  OSHA 
regulate  all  of  DOE's  facilities.   The  Secretary  stated  that  her 
announcement  signaled  the  Department's  determination  to  operate 
more  openly  and  by  the  same  health  and  safety  rules  that  govern 
private  industry.   Because  OSHA's  existing  responsibilities  for 
regulating  workplaces  nationwide  are  considerable,  the  transition 
of  DOE's  facilities  to  OSHA  regulation  needs  to  be  planned 
carefully  to  ensure  that  the  current  level  of  oversight  of  DOE's 
facilities  will  be  maintained  or  strengthened  after  OSHA  takes 
over. 

In  our  October  1993  testimony,  we  said  that  specific 
milestones  to  guide  this  transition  and  the  exact  roles  to  be 
played  by  OSHA,  the  ES&H  Office,  and  DOE's  line  management  had 
not  been  defined.   This  is  still  the  case.   DOE  and  OSHA  have 
engaged  in  discussions  and  have  agreed  that,  during  the  next 
year,  OSHA  officials  will  visit  DOE  sites  to  learn  more  about 
what  would  be  involved  in  regulating  them.   According  to  both 
OSHA  and  DOE  officials,  the  main  reason  for  the  slow  progress  in 
planning  the  transition  is  uncertainty  over  resources--including 
how  much  this  regulation  will  cost  and  how  it  will  be  funded. 
OSHA  officials  explained  to  us  that,  given  OSHA's  current 
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significant  responsibilities  and  limited  resources,  the  agency  is 
cautious  about  taking  on  this  additional  responsibility  until 
they  analyze  the  resources  that  would  be  needed  and  obtain  these 
resources.   DOE  officials  acknowledge  that  OSHA  cannot  regulate 
DOE's  facilities  without  additional  resources.   But  these 
officials  believe  that  taking  these  resources  from  DOE's  budget 
could  impair  their  ability  to  protect  workers.   A  bill  (H.R. 
1280)  that  is  currently  pending  in  the  Congress  would  give  OSHA 
regulatory  jurisdiction  over  workers'  safety  and  health  at  DOE's 
facilities  to  the  extent  that  the  Secretary  of  Energy  reimburses 
the  Secretaries  of  Labor  and  Health  and  Human  Services  for  the 
costs  associated  with  this  regulation. 

SUMMARY 

In  summary,  Madam  Chairman,  ensuring  the  health  and  safety 
of  workers  at  DOE's  facilities  and  people  living  nearby  will 
continue  to  be  a  vital  concern  of  the  Department,  particularly  as 
the  cleanup  of  environmental  contamination  at  its  sites 
progresses.   As  of  September  1994,  DOE  cannot  project  when  all 
workers  will  be  included  in  the  program  because  the  ES&H  Office 
is  reconfiguring  its  overall  approach  to  workers'  health 
surveillance.   In  addition,  DOE  needs  to  ensure  that  its  ES&H 
Office  has  the  authority,  independence,  and  resources  it  needs  to 
effectively  oversee  and  enforce  nuclear  safety.   We  also  continue 
to  believe  that  the  transition  of  DOE's  facilities  to  regulation 
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by  OSHA  must  be  carefully  planned. 


Madam  Chairman,  this  completes  our  prepared  statement.   We 
will  be  glad  to  respond  to  any  questions  you  may  have. 

88-146       144 
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Mr.  Inslee.  Thank  you  Mr.  Wells.  I  appreciate  it. 

Mr.  Samuels. 

Mr.  Samuels.  Thank  you,  sir.  Thank  you  for  inviting  me  once 
again  to  comment  on  the  health  and  environmental  programs  at 
the  Department  of  Energy. 

I  want  to  make  clear  that  while  we  disagree  with  the  policy  the 
Secretary  inherited  but  is  consciously  maintaining,  we  continue  to 
have  faith  in  her  instincts.  We  believe  that,  with  full  understand- 
ing, she  will  not  leave  to  the  Congress  or  the  courts  correction  of 
a  moral  mistake,  as  did  her  predecessors,  and  leave  in  jeopardy  the 
well-being  of  tens  of  thousands  of  families  that  are  at  risk  today. 

We  would  be  unconscionably  negligent,  however,  if  we  did  not  in- 
sist on  a  complete  health  and  environmental  program  for  DOE  fa- 
cility workers.  The  existing  incomplete  program  is  at  the  root  of  a 
hidden  human  tragedy,  hidden  because  the  victims  are  dispersed, 
without  a  concerted  voice  and  out  of  sight.  A  human  experiment  is 
taking  place. 

Human  medical  experiments  take  many  forms.  Perpetuating  a 
policy  known  to  result  in  unnecessary  disease  and  suffering  until 
such  time  as  the  court  or  the  Congress  forces  action  means  that 
human  life  is  being  sacrificed  in  order  to  determine  a  precise 
threshold  of  action. 

That  is  the  question  that  is  being  asked:  How  many  must  die  in 
an  obvious,  publicizable  manner  before  action  is  forced?  That  is 
precisely  what  the  Department  of  Energy  is  doing  to  thousands  of 
workers  who  have  or  are  being  terminated  as  employees  at  DOE 
atom  bomb  factories  because  of  age  or  plant  closure  or  other  rea- 
sons. 

They  are  being  shoved  out  the  door  without  appropriate  medical 
assistance,  many  with  latent  and  some  with  manifest  disease  asso- 
ciated with  their  past  work  in  the  nuclear  weapons  program.  They 
are  being  given  little  more  than  the  qualified  right  to  buy  insur- 
ance they  may  not  be  able  to  afford  and  cannot  effectively  use  out- 
side of  a  system  of  specialized  care.  That  system  does  not  now 
exist. 

The  Secretary  and  Dr.  O'Toole  have  stated  publicly  that  these 
workers  must  depend  upon  the  proposed  Health  Security  Act,  and 
this  afternoon  we  heard  still  another  suggestion  that  we  turn  the 
whole  program  over  to  a  group  of  group  dynamicists  in  the  Rocky 
Mountains,  the  Keystone  program. 

If  they  survive,  the  Gephardt  and  Mitchell  bills  will  provide  a 
framework.  However,  in  these  proposals,  responsibility  for  inter- 
vening in  the  development  of  occupational  disease  is  not  specified 
and  treating  manifest  disease,  among  active  workers,  is  delegated 
to  the  existing  State  Workers'  Compensation  systems.  Retired 
workers  are  left  to  the  vagaries  of  the  existing  health  care  system. 

Active  workers  are  excluded  from  coverage  in  States,  most  if  not 
all  of  whose  Workers'  Compensation  laws  do  not  take  into  account 
the  long  latency  periods  of  most  occupational  diseases.  An  effective 
interface,  permitting  continuity  of  care  between  existing  and  pro- 
posed health  care  systems  and  the  medical  portion  of  the  Workers' 
Compensation  system  does  not  exist  and  is  not  contemplated. 

The  worker  and  the  family  physician  need  a  definite  system  of 
guidance.  This  can  happen  through  legislation  or  administration, 
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but  in  either  case  it  is  quite  obvious  it  will  not  happen  without 
your  support  and  your  direct  intervention. 

Apologists  for  the  past  will  dispute  our  claim  that  to  abandon 
these  workers  will  result  in  unnecessary  death  and  suffering.  This 
too,  is  on  the  record.  Others  will  question  the  efficacy  of  medical 
monitoring  for  all  workers  in  this  high-risk  population.  They  will 
demand  evidence  that  can  only  be  collected  after  death. 

There  is  sufficient  evidence  to  act  now  without  waiting  for  more 
postmortem  data  showing  that  these  workers  need  specialized  care 
appropriate  to  workers  at  very  high  risk  of  latent  occupational  dis- 
ease, disease  that  may  not  have  been  manifested  during  their  em- 
ployment. These  workers  have  a  right  to  medical  assistance  for  dis- 
ease that  can  be  attributed  to  their  work  for  the  Department  and 
the  Nation,  but  also  as  veterans  of  the  Cold  War  they  fought  on 
behalf  of  all  of  us.  Contrary  to  practices  of  public  health  that  would 
be  expected  on  behalf  of  any  other  population  in  American  society, 
they  have  been  denied  routine  intervention. 

To  wait,  postmortem,  is  nothing  less  than  to  conduct  another 
human  experiment,  to  be  exhumed  by  another  Secretary  at  another 
time  in  another  administration.  What  we  are  describing  did  not 
happen  in  the  1940s  or  1950s  on  someone  else's  watch.  Sir,  this 
human  medical  experiment  is  being  conducted  today  on  your 
watch.  You  must  act. 

In  the  last  administration,  Secretary  Watkins  did  not  dispute  our 
facts  or  our  view  on  this  issue.  He  bowed,  we  believe  reluctantly, 
to  the  politics  of  the  time.  He  made  clear  in  the  first  meeting  of 
his  Environment,  Safety  and  Health  Advisory  Committee  that  no 
action  would  be  taken  short  of  action  in  the  courts,  which  has 
begun.  In  this  administration,  the  Secretary  and  Assistant  Sec- 
retary said  "no"  to  systematic  monitoring  for  all  retired  and  termi- 
nated workers  until  they  were  forced  to  say  "yes,"  at  least  in  settle- 
ment of  a  lawsuit  covering  the  Fernald,  Ohio  workers. 

This  usually  happens  in  occupational  health.  It  is  unusual  in 
community  health.  If  cholera  is  traced  to  a  community  well,  we  no 
longer  count  more  bodies  before,  one,  we  take  off  the  pump  handle, 
two,  treat  the  manifestly  afflicted,  and  three,  set  up  an  interven- 
tion system,  starting  with  notification  for  those  not  yet  with  clinical 
disease.  We  are  arguing  for  the  last  step,  a  public  health  procedure 
established  hundreds  of  years  ago  and  exercised  in  civilized  soci- 
eties, but  not  in  the  United  States. 

Dr.  Snow  uncovered  the  waterborne  source  of  the  cholera  vibrio 
in  London  in  1854.  He  didn't  wait  to  establish  the  precise  identity 
of  the  agent,  which  took  another  30  years,  before  taking  action. 
That  policy  lesson  must  be  retaught  to  my  colleagues  in  the  De- 
partment of  Energy.  We  don't  need  total  knowledge  before  we  act. 
We  need  necessary  and  sufficient  knowledge,  which  we  have — 
which  we  have  now,  sir. 

Evidence  of  disease  generated  by  environmental  hazards  among 
uranium  miners,  similar  to  diseases  and  hazards  among  nuclear 
workers  today,  was  established  four  centuries  ago.  For  many  indus- 
trial diseases  to  which  bomb  factory  workers  are  prone,  the  condi- 
tions and  outcomes  were  described  more  than  two  centuries  ago. 
For  the  balance,  the  evidence  has  been  pouring  in  since  the  turn 
of  the  century.  In  all  cases,  there  is  sufficient  etiological  detail  to 
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put  into  place  preventive  and  interventive  measures,  yet  a  system 
of  specialized  medical  care  has  never  been  put  into  place  for  any 
of  the  terminated  or  retired  workers. 

There  are  some  in  the  Department  who  may  ask  for  more  re- 
search to  devise  a  plan  of  high  risk  management.  They  ignore  stud- 
ies costing  billions  of  dollars  by  the  National  Cancer  Institute  and 
other  divisions  of  the  Public  Health  Service.  There  is  no  need  for 
more  research  prior  to  action.  It  has  been  done  sufficiently  for  blue 
collar  and  other  populations  at  risk  of  environmental  disease.  We 
have  been  active  participants  in  many  of  these  studies. 

Moreover,  Oak  Ridge  Associated  Universities  is  close  to  complet- 
ing a  study  among  beryllium-exposed  DOE  facility  workers  that  al- 
ready provides  experience  within  DOE's  own  system.  We  also  are 
participants  in  that  study. 

Moreover,  there  is  a  highly  skilled  high  risk  management  unit 
within  the  National  Institute  for  Occupational  Safety  and  Health 
associated  with  a  national  network  of  university  resource  centers 
to  whom  worker  and  physicians  can  be  referred.  The  NIOSH  cen- 
ters were  specifically  created  to  be  a  national  resource  in  occupa- 
tional safety  and  health.  Most  are  staffed  and  equipped  for  the 
kind  of  intervention  appropriate  in  this  case.  That  unit  and  the 
supporting  centers  can  be  activated  today  if  Dr.  O'Toole  will  call 
Dr.  Rosenstock  on  the  telephone. 

Our  members  can  have  in  place  in  a  few  days  the  simple  commu- 
nity-based program  they  desperately  need.  That  telephone  call  will 
not  set  into  motion  a  program  in  which  all  problems  will  be  solved 
on  the  first  day,  but  it  would  set  into  motion  a  program  like  most 
public  health  programs  that  can  be  adjusted  for  local  circumstances 
and  can  integrate  findings  from  ongoing  research  that  would  assist 
these  veterans  of  the  Cold  War. 

In  closing,  sir,  let  me  say  we  want  to  define  as  carefully  as  pos- 
sible the  program  we  believe  can  and  should  be  put  into  place  this 
week: 

Notification  of  possible  medical  problems  to  the  worker,  the  fam- 
ily, and  the  family  physician; 

Retrieval  on  request  of  the  worker  or  attending  physician  from 
the  DOE  computer  databases  of  chemical  and  physical  agent  expo- 
sures of  the  worker.  Reconstruction  of  the  dose  by  DOE  in  the  ab- 
sence of  adequate  data  will  frequently  be  necessary.  I  must  tell  you 
that  DOE  has  the  in-house  capability  to  do  that  job  now; 

Referral  of  patients  to  selected  clinics  at  NIOSH  resource  cen- 
ters; and 

Payment  for  treatment  of  disease  from  the  existing  insurance 
and  medicare  programs  with  coverage  of  the  uninsured  in  the  ab- 
sence of  a  comprehensive  Health  Security  Act  by  the  Department 
of  Energy.  And  they  can  afford  to  do  it. 

In  closing,  let  me  say,  sir,  it  is  easy  to  be  an  advocate  of  the 
dead.  It  is  harder  to  be  an  advocate  of  the  living. 

Thank  you  for  the  privilege  of  appearing  before  you.  The  lives  of 
tens  of  thousands  of  workers  very  clearly  are  in  the  hands  of  this 
committee. 

[The  prepared  statement  of  Mr.  Samuels  follows:] 
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[This  testimony  in  its  complete  form,  the  Fernald  settlement 
and  CV  summary  are  submitted  to  the  Committee  with  the  request 
that  they  become  a  part  of  the  record  of  this  hearing. ] 


The  Workplace  Health  Fund  is  an  occupational  health  research 
and  development  charity  operated  by  the  Industrial  Union 
Department  of  the  AFL-CIO.  Amongst  our  affiliates  are  unions 
representing  most  of  the  organized  workers  in  DOE  facilities  and 
unions  doing  remediation  work  at  these  sites.  One  of  its  founders 
and  directors  is  Paul  Burnsky,  President  Emeritus  of  the  Metal 
Trades  Department,  which  represents  other  unions  not  within  the 
IUD  and  has  collective  bargaining  agreements  covering  most  DOE 
facilities.  The  Fund  was  invited,  a  decade  ago  by  union 
representatives  from  most  DOE  facilities,  to  put  into  place 
programs  aimed  at  defining  health-threatening  conditions  and 
prescribing  interventive  public  health  measures.  We  provided 
technical  advice  to  a  sister  agency  which  enabled  the  recent 
successful  legal  action  in  Fernald  prescribing  the  financial 
basis  for  medical  risk  management. 

The  Fund  is  supported  primarily  by  the  Industrial  Union 
Department,  but  our  nuclear  workers  program  also  received  support 
from  the  Metal  Trades  Department,  OCAW's  Alice  Hamilton  College, 
CFC  and  United  Way  contributions,  competitive  Public  Health 
Service  and  Department  of  Labor  grants,  and  DOE  contracts 
covering  research  on  uranium  mining  and  Chronic  Beryllium 
Disease. 

Through  his  employment  in  the  Public  Health  Service, 
Environmental  Protection  Agency,  the  labor  movement  and  in  the 
course  of  his  academic  work,  the  author  has  visited  nearly  every 
major  DOE  facility  either  as  a  guest  of  the  workers,  the 
government  or  the  facility  contractor. 
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Distinguished  Chair  and  members  of  the  Committee,  thank  you  for 
inviting  me,  once  again,  to  comment  on  the  health  and 
environmental  programs  of  the  Department  of  Energy. 

It  is  important  to  make  clear  that  while  we  disagree  with  a 
policy  which  the  Secretary  inherited,  but  is  consciously 
maintaining,  we  continue  to  have  faith  in  her  instincts.  We 
believe  that  with  full  understanding  she  will  not  leave  to  the 
Congress  or  the  courts  correction  of  a  moral  mistake,  as  did  her 
predecessors,  and  leave  in  jeopardy  the  well  being  of  tens  of 
thousands  of  families. 

The  Secretary  must  be  credited  with  significant  accomplishments. 
Her  chief  medical  advisor,  Dr.  0' Toole,  has  created  an 
outstanding  program  of  injury  and  disease  prevention. 

In  the  environmental  management  program,  the  Secretary  is 
fortunate  to  have  the  services  of  Thomas  Grumbly,  who  has  put  in 
place  the  nation's  best  program  in  waste  management. 

DOE,  at  least  publicly,  continues  to  press  a  reluctant  Department 
of  Labor  to  develop  a  backstop-oversight  function  in  OSHA. 

However,  we  would  be  unconscionably  negligent  if  we  did  not 
insist  on  a  complete  health  and  environmental  program  for  DOE 
facility  workers.  The  existing  incomplete  program  is  at  the  root 
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3 
of  a  hidden  human  tragedy,  hidden  because  the  victims  are 
dispersed,  without  a  concerted  voice  and  out  of  sight.  A  human 
medical  experiment  is  taking  place. 

Human  medical  experiments  take  many  forms.  Perpetuating  a  policy 
known  to  result  in  unnecessary  disease  and  suffering,  until  such 
time  as  the  courts  or  the  Congress  force  action,  means  that  human 
life  is  being  sacrificed  in  order  to  determine  a  precise 
threshold  of  action. 

That  is  precisely  what  the  Department  of  Energy  is  doing  to 
thousands  of  workers  who  have  or  are  being  terminated  as 
employees  at  DOE  atom  bomb  factories,  because  of  age  or  plant 
closure  or  other  reasons. 

They  are  being  shoved  out  the  door  without  appropriate  medical 
assistance,  many  with  latent  and  some  with  manifest  disease 
associated  with  their  past  work  in  the  nuclear  weapons  program. 
They  are  being  given  little  more  than  the  qualified  right  to  buy 
insurance  they  may  not  be  able  to  afford  and  can  not  effectively 
use  outside  a  system  of  specialized  care.  That  system  does  not 
now  exist. 

The  Secretary  and  Dr.  O'Toole  have  stated  publicly  that  these 
workers  must  depend  upon  the  proposed  Health  Security  Act.  If 
they  survive,  the  Gephardt  and  Mitchell  bills  will  provide  a 
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framework.  However,  in  these  proposals  responsibility  for 
intervening  in  the  development  of  occupational  disease  is  not 
specified  and  treating  manifest  disease,  among  active  workers,  is 
delegated  to  the  existing  state  workers  compensation  systems. 
Retired  workers  are  left  to  the  vagaries  of  the  existing  health 
care  system.  Active  workers  are  excluded  from  coverage  in  states 
(most  if  not  all)  whose  workers  compensation  laws  do  not  take 
into  account  the  long  latency  periods  of  most  occupational 
diseases.   An  effective  interface  permitting  continuity  of  care 
between  the  existing  and  proposed  health  care  systems  and  the 
medical  portion  of  the  workers'  compensation  system  does  not 
exist  and  is  not  contemplated. 

The  worker  and  the  family  physician  need  a  definite  system  of 
guidance.  This  can  happen  through  legislation  or  administration, 
but  in  either  case  it  will  not  happen  without  your  support. 

Apologists  for  the  past  will  dispute  our  claim  that  to  abandon 
these  workers  will  result  in  unnecessary  death  and  suffering. 
Others  will  guestion  the  efficacy  of  medical  monitoring  for  all 
workers  in  this  high  risk  population.  They  will  demand  evidence 
that  can  only  be  collected  post  mortem. 

There  is  sufficient  evidence  now  to  act  now,  without  waiting  for 
more  post  mortem  data  showing  that  these  workers  need  specialized 
care  appropriate  to  workers  at  very  high  risk  of  latent 
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occupational  disease,  disease  that  may  not  have  been  manifested 
during  their  employment. 

These  workers  have  a  right  to  medical  assistance  for  disease  that 
can  be  attributed  to  their  work  for  the  Department  and  the 
Nation,  but  also  as  veterans  of  the  Cold  War  they  fought  on 
behalf  of  all  of  us. 

Contrary  to  practices  of  public  health  that  would  be  expected  on 
behalf  of  any  other  population  in  American  society,  they  have 
been  denied  routine  interventive  measures.  To  wait  post 
mortem  is  nothing  less  than  to  conduct  another  human  experiment 
to  be  exhumed  by  another  Secretary  at  another  time. 

What  we  are  describing  did  not  happen  in  the  40s  or  50s  on 
someone  else's  watch.  This  human  medical  experiment  is  being 
conducted  today  on  your  watch. 

In  the  last  administration,  Secretary  Watkins  did  not  dispute  our 
facts.  He  bowed,  we  believe  reluctantly,  to  the  politics  of  the 
time.  He  made  clear  in  the  first  meeting  of  his  Environment, 
Safety  and  Health  Advisory  Committee  that  no  action  would  be 
taken  short  of  action  in  the  courts,  which  has  begun.  In  this 
administration,  the  Secretary  and  the  Assistant  Secretary  said 
"no"  to  systematic  monitoring  for  all  retired  and  terminated 
workers,  until  they  were  forced  to  say  "yes",  at  least  in 
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settlement  of  a  law  suit  covering  the  Fernald,  Ohio  workers. 
(Please  see  the  attached  settlement.) 

This  usually  happens  in  occupational  health.  It  is  unusual  in 
community  health.  If  cholera  is  traced  to  a  community  well,  we  no 
longer  count  more  bodies  before  1)  we  take  off  the  pump  handle, 
2)  treat  the  manifestly  afflicted  and  3)  set  up  an  intervention 
system  -  starting  with  notification  -  for  those  not  yet  with 
clinical  disease. 

We  are  arguing  for  the  last  step,  a  procedure  established 
hundreds  of  years  ago  and  exercised  in  civilized  societies. 

Dr.  Snow  uncovered  the  waterborne  source  of  the  cholera  vibrio  in 
London  in  1854.  He  did  not  wait  to  establish  the  identity  of  the 
agent,  which   took  another  3  0  years,  before  taking  action.  That 
policy  lesson  must  be  retaught  to  my  colleagues  in  the  Department 
of  Energy. 

Evidence  of  disease  generated  by  environmental  hazards  among 
uranium  miners,  similar  to  diseases  and  hazards  among  nuclear 
workers  today,  was  established  four  centuries  ago.  For  many 
industrial  diseases  to  which  bomb  factory  workers  are  prone,  the 
conditions  and  outcomes  were  described  more  than  two  centuries 
ago.  For  the  balance,  the  evidence  has  been  pouring  in  since  the 
turn  of  the  century.  In  all  cases,  there  is  sufficient 
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etiological  detail  to  put  into  place  preventive  and  interventive 
measures.  Yet  a  system  of  specialized  medical  care  has  never  been 
put  into  place  for  any  of  the  terminated  workers. 

There  are  some  in  the  Department  who  may  ask  for  more  research  to 
devise  a  plan  of  high  risk  management,  ignoring  studies  costing 
billions  of  dollars  by  the  National  Cancer  Institute  and  other 
divisions  of  the  Public  Health  Service.  There  is  no  need  for  more 
research  prior  to  action.  It  has  been  done  sufficiently  for  blue 
collar  and  other  populations  at  risk  of  environmental  disease. 
We  have  been  active  participants  in  many  of  these  studies. 
Moreover,  Oak  Ridge  Associated  Universities  is  close  to 
completing  a  study  among  beryllium-exposed  DOE  facility  workers 
that  provides  experience  within  DOE's  own  system.  We  also  are 
participants  in  that  study. 

Moreover,  there  is  a  highly  skilled  high  risk  management  unit 
within  the  National  Institute  for  Occupational  Safety  and  Health, 
associated  with  a  national  network  of  university  resource  centers 
to  whom  workers  and  physicians  can  be  referred.  The  NIOSH  centers 
were  specifically  created  to  be  a  national  resource  in 
occupational  health  and  safety.  Most  are  staffed  and  eguipped  for 
the  kind  of  intervention  appropriate  in  this  case.  That  unit  and 
the  supporting  centers  can  be  activated  today  in  a  telephone  call 
from  Dr.  O'Toole  to  the  Director  of  NIOSH,  Dr.  Rosenstock. 
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Our  members  can  have  in  place  in  a  few  days  the  simple, 
community-based  program  they  desperately  need.  That  telephone 
call  will  not  set  into  motion  a  program  in  which  all  problems 
will  be  solved  on  the  first  day,  but  it  would  set  into  motion  a 
program  -  like  most  public  health  programs  -  that  can  be  adjusted 
for  local  circumstances  and  can  integrate  findings  from  on-going 
research  that  would  assist  these  veterans  of  the  Cold  war. 

In  closing,  we  want  to  define  as  carefully  as  possible  the 
program  we  believe  can  and  should  be  put  into  place  this  week: 

#  Notification  of  possible  medical  problems  to  the  worker, 
the  family  and  the  family  physician. 

#  Retrieval  on  request  of  the  worker  or  attending  physician 
from  the  DOE  computer  data  bases  of  chemical  and  physical  agent 
exposures  of  the  worker.  Reconstruction  of  dose  by  DOE  in  the 
absence  of  adequate  data. 

#  Referral  of  patients  to  selected  clinics  at  the  NIOSH 
resource  centers. 

#  Payment  for  treatment  of  disease  from  the  existing 
insurance  and  medicare  programs,  with  coverage  of  the  uninsured 
(in  the  absence  of  a  comprehensive  health  security  act)  by  the 
Department  of  Energy. 

It  is  easy  to  be  an  advocate  of  the  dead.  It  is  harder  to  be 
an  advocate  of  the  living. 

Thank  you,  again,  for  the  privilege  of  appearing  before  you. 
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Thia  cum  action  Sattlaaant  Agraaaant  uti  forth  tha 
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All  persona  who  we  employed  by  HLO  at  th«  reed  Materials 
Production  Center  (WK)  for  six  oonaeoutive  worX  vmJu 

(hereinafter,  the  "asployea  CUm  naBber*")  ;  and  all  ptnena 
who  vtri  employed  toy  •  contractor  to  HLO  end  who  weza  prasant 
at  the  niPC  for  at  least  six  coneacutive  wort  weeks  and  who 
ware  no  longer  present  at  the  roc  after  Deeaatoer  3i,  usi 

(harainafter,  th*  "Subcontractor  Claaa  Members") .  This  olaaa 
dooe  not  inolode  any  pereoaa  who  vara  aaarbara  ot  tha  class 
certified  m  ™ i  wmrr^m  u.+Aam+A**  caaa  Ho.  c-1-85-149, 
provided  that  thia  doea  not  foreclose  participation  by  thoea 
persons  alio  represent  toe  eetatee  of  deoaasad  m*pl«yw«  class 
members.  Claae  Counsel  say  regueat  that  thia  olaaa  not 
inaluda  persons  who  weza  paid  consultants  to  HLO  in  oonnaction 
with  Bay.  at  el.  v.  gLO.  at  el.,  caaa  so.  c-l-SO-067. 


subclasses..  For  purposes  of  thia  Class  Action  Settlement 
and  the  administration  the 
into  ths  following  subclasses t 


Agreaaerrt  and  the  admioiatntion  thereof,  the  class  ehall  be 
divided  i 


Employee  Class  Members  who  are  atili  living 

HtfrllM  TT 

Suboontrecter  Class  Heabers  who  are  still  living 


The  estates  of  donaoaed  Bapioyee  Claaa  members 

hi.  si  Tiusfjj  us  fD  noani'i  aVfXfQM 

Thj  aafcfclamonfc  qftpnstoo.  Pursuant  to  Rule  S3  of  the  federal 
Rules  of  Civil  Procedure,  the  Court  shall  appoint  a  Trustee/Special 
Master  (hereinafter  tafartad  to  as  •the  Trustee*)  to  carry  out  the 
terms  of  thla  Class  Action  ssttlsasnt  Agreement  that  relets  to  the 
aedioal  monitoring  proyiaa  described  in  faction  IV  and  to  the 
Supplemental  Fund  dosoi ileal  in  Section  V.  At  the  Trustee's 
discretion,  the  Trustee  may  retain  the  aervioes  of  persons 
qualified  to  assist  and  advise  the  Trustee  with  respect  to  the 
operation  of  the  aedioal  monitoring  pi'uutsa  and  the  supplemental 
rand. 

TV.     to  soaxxxj'  VBBZOme  MSSjxTQmHW  pbosjlam 


A.  "*-  uy^.rm'  —ri<«si  «m>'Y'M  >*flm'"  The  Workers' 
medical  Monitoring  Program  (HMO)  shall  be  established  by  the 
Trustee    to    provide    e    eedieel    eoni taring    prog* am    for    eligibla 
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aaabara  of  Who  lama  I  and  gubclaaa  II.  The  nature,  contant, 
atrectura,  and  operation  of  tha  HM?  aball  ba  datarmlnad  by  the 
Truataa  through  appropriate  proteoola,  which  aball  ba  aubjact  to 
tba  approval  of  tba  Court.  To  the  axtant  feanihle  and  appropriata 
la  light  of  tha  further  provi alone  of  this  agreement,  tha  IJOCP 
aball  taka  advantaga  of  tba  protocol*  and  ayetama  already  in  plaoa 
and  darveloped  In  connection  with  tba  la  w  »oi-Mid  aadical 
aonitorlnf  program. 

l.  iiiolblllis-  MMah  MBb*f  of  Subclaaa  X  ahaU  ba  eligible 
to  sake  application  to  partlelpata  la  the  wow.  sheaa  eambore  at 
tobolaaa  II  woo  either  (i)  wortoed  In  production  treat  continuously 
for  at  laaat  ona  year  (i.e.,  at  laaat  50  out  of  52  vemke)  or  (ii) 
worked  In  production  areas  oorrtlnucuaiy  for  at  laaat  »  aonxna  and 
worked  in  auab  araaa  for  an  aggregate  of  J  ynara,  alao  ahall  ba 
eligible  to  maka  applioatlen  to  participate  in  tba  WIMP.   Cli 


nambers'  applloatlona  to  partioipata  in  the  amxr  aball  ba  aubmlttad 
to  tba  True-tea  before-  an  appropriata  pre-announoed  daadlina,  which 
aball  ba  aatabllabad  by  tba  court  but  uhicfa  aball  not  ba  aora  than 
ona  yaar  aftar  the  WfactlTa  Data.  Tba  content  of  tba  application 
fora  and  tba  criteria  far  confirming  aliglbility  under  thit 
paragraph  aball  ba  dotarBlnad  by  taa  cruetee,  eubject  to  approval 
by  tba  Court.  VI thin  90  daya  aftar  tba  application  daadlina,  tba 
Truetee  aball  pxovida  DOS  and  Claaa  aounaal  wltb  a  liat  of  tba 


names  of  tboaa  parmone  anon  tba  Trustee  baa  found  to  bo  aliglbla 
within  tha  meaning  of  tbia  paragraph. 

C.  Rremtnatlona,  onea  a  claimant' a  aliglbility  for  the  mo© 
baa  been  oonf  Lraad  by  tba  Truataa,  tba  claimant  will  ba  entitled  to 
an  initial  physical  examination  and  will  ba  •liglnla  to  raceive 
annual  follow-up  examinations  for  tba  raaalndar  of  bia  or  bar  Ufa. 

D.  P»v—n*  trf  WMMP  Caeta  bv  tha  Pnltad  tataa  ««■  f-i^ 
Tha  United  state*  of  America  agraaa  to  pay  tha  coata  aaaociatad 
with  operating  tba  vm?,   subject  te  tba  following  llaltationt  the 


total  amount  to  ba  paid  by  tha  Qnitad  ftatai  of  Aaarioa  to  oorar 
tba  eoata  aaaooiatad  with  tba  mmaT  (including,  but  not  limited  to, 
coita  of  examinatlona,  administration  coats,  ree*  and  expense*  of 
tba  Truataa  related  to  Badioal  mnmltoring,  and  coata  relating  to 
work  parforaad  by  tba  Truataa  that  ralata  to  tha  UUCP)  aball  not 
axcaad  tba  aggragata  of  (1)  alght  bundrad  dollara  ($aoo)  for  every 
initial  examination  actually  given  under  tha  WHAT,  and  (a)  four 
hundred  fifty  dollara  ($4S0)  for  avary  annual  follow-up  examination 
actually  given  under  tba  am*?.  Tbaaa  eapa  will  be  adjuatad 
annually  on  eeoh  anniversary  data  of  tba  Agreement  to  raf  lact  the 
Average  onanga  far  the  praoadlng  twelve  eenth  period  in  the  n.a. 
City  Avaraga  Conauaar  rrioa  index  for  all  urban  oonsumera  (■crx-V") 
a*  publiahad  by  tba  Boraan  of  Labor  ftatiatiaa.  Such  adjuatmanta 
baaad  on  tha  OPI-C  will  ba  prospective  only.  They  will  apply  oiuy 
to  examinations;  actually  given  in  tha  tvelv*  eonth  period  following 
tha  adjustment.  mo  other  adjustment  to  tbaaa  eapa  will  be 
permitted.  Tba  Unitad  Btataa  of  Aaarioa  agraaa  to  pay  to  the 
Truatee  by  October  31,  1994  the  eue  of  (2.5  aillion  ($3,500,000) 
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and  en  addition*!  fa.5  aillion  (19,500,000)  by  October  31,  1995. 
Tb«  Tru*ta*  viU  plac*  the**  fund*  In  •  DOS-approved  aaarov  account 
(DMrli^  «n  appropriate  rata  o*  internet)  until  tha  arf active  Data. 
In  fcb#  event  that  tbla  agreement  i*  not  approved  or  in  the  avert 
that  tha  Final  Order  and  Judgment  are  reversed  or  substantially 
modified,  the  escrowed  fund*  and  all  interact  vill  be  returned  to 
the  Onited  State*  of  America  vithla  10  day*.  Upon  the  tffective 
Date,  the  Trustee  will  depeeit  the  aaounts  daaeribed  in  this 
par  ear  ape  in  an  appropriate  interest  beering  account  or  other 
Investment  approved  by  the  Oourt.  Such  intereat  ahall  be  ueed  to 
defray  the  ooeta  of  the  MO.  by  aeon  yearly  anniversary  or  thla 
Agreement,  the  Trustee  will  determine  whether  the  amount  of  funds 
already  paid  and  on  hand  will  be  *uf  I iciant  to  cover  the  reasonably 
anticipated  costs  of  the  WMF  for  the  upcoming  twelve  month  period. 
Zf  the  Trustee  ooneludee  that  the  amounts  on  band  are  not 
eufzleient,  tne  Trustee  shell  certify  that  conclusion  in  writing 
and  submit  a  oopy  of  this  osxtlf loation  and  supporting  information 
to  the  Onited  States  Department  of  tnergy  ("DOB").   At  the  earn* 
time,  the  Trustee  will  certify  in  writing  to  the  ooi  (with 
supporting  information)  tha  amount  of  additional  funds  that  the 
Truatee  has  determined  are  necessary  to  cover  the  reeaonably 
anticipated  costs  of  ths  MKP  for  tha  upcoming  twelve  month  period. 
Within  thirty  (30)  days  of  receipt  of  this  information,  that  amount 
ahall  be  peld  by  the  DOS  to  the  trusts*.  Any  dispute  concerning 
tha  certification  shall  ha  *ubmitted  to  tha  Court  for  expedited 
decision.  The  obligation  of  tha  Onited  State*  of  America  to  make 
any  payment*  in  connection  with  the  MS  ahall  oease  upon  the  death 
of  tha  last  class  sea nsr  tha  Trust**  has  ocnf irmsd  is  eligible  for 
participation  in  tha  mm«P.   Open  ths  death  of  such  claas  member, 
any  unused  amounts  (including  lntereet)  paid  by  tha  Onited  state* 
shall  revert  to  tha  United  State*. 

I.   a/ww.«pa«  gfpenaatifln.   it  is  agreed  that  tha  united 
States  of .America.  DOl,  sad  RLO  (if  neceaeery)  ahall  refrain  from 


initiating  any  appeal  (and  ahall  lmatruet  the  operetive  SKPC 
employer  of  record  not  to  lnltiat*  an  appeal)  pursuant  to  O.K.C.  % 
4123.312  of  s  Final  Order  of  ths  Ohio  Industrial  Commission  aada 
under  O.K.C.  I  4133.  »U(s]  with  respect  to  any  worker'* 
compensation  elaia  f  iled  by  ■  member  of  Subclass  X  and  Subolaaa  XZT 
for  an  occupational  disease  allegedly  arising  out  of  exposure  to 
radioaotlvt  or  toxic  materials  in  tha  course  of  employment  at  tha 
rtfPC,  irrespective  of  the  decieion  of  the  expert  penal  as  described 


It  ia  further  agreed  that  ths  determination  (purmttaat  to 
Lon  4123-3-0*1)  to  accept  or  deny  tha  validity  of  oleime  filed 
for  occupational  disease  (allegedly  ariaing  oat  of  eaposure  to 


Section  4123-3-0*1)  to  accept  or  deny  tha  validity  of  olaime  filed 

occupational  disease  fair 
radioactive  er  toxic  mater i ale  ia  the  oourae  of  employment  at  tha 


FXPC)  shall  be  aad*  upon  ths  rscemmandation  of  an  export  panel. 
Th*  expert  panel  ahall  be  uumpusad  of  three  experts  appointed  by 
the  Ceuxt  aa  followei  Claea  eouneel  and  the  Department  of  Energy 
each  shall  have  the  right  to  select  one  expert.  The  third  expert 
will  be  eelected  by  agreement  of  the  civet  two  emperte.   If 
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agreement  cannot  be  reached,  the  tnird  expert  will  be  selected  by 
the  court.  Opoo  filing  of  a  olaim  tor  occupational  disease 
(allegedly  arising  out  Of  exposure  to  radioactive  ar  toxic 
materials  in  ths  course  of  employment  at  the  FMPC)  the  expert  panel 
shall,  within  75  day*  of  the  date  of  filing,  make  a  recommendation 
aa  to  vn«th«r  tha  claim  should  ba  aooepted  or  rejected.  Thia 
ta  bo— aandat Inr  shall  be  beead  upon  reeeenably  aval labia 
documentation.  Tha  Onitad  Statee  of  America,  tba  Department  of 
energy,  and  SLO  (if  necessary)  shall  accept  tail  ramnanniUtlon  and 
sball  instruct  tha  operative  FarC  employer  of  raoord  to  accept  thia 
recommendation,  vena  of  taa  thraa  panel  exports  snail  pertloipete 
further  in  the  claim*  proeasa.  The  reasonable  onapaneatian  and 
expense*  of  the  three  panel  expert*  vill  be  reimbursed  by  the  DOS, 
and  not  subject  to  the  oepe  set  forth  in  paragraph  0. 

f.  Tniitii  rssaV  *"*  peymente  relating  to  the 
administration  of  the  SbV  or  Bsrvioee  provided  by  the  Trustee 
relating  to  sedioel  monitoring  shell  be  paid  eolely  from  the  wjoc?, 
♦ucjaot  to  the  fiOO/Mao  limitations  set  forth  in  paragraph  D. 
above. 

v,   HO  dimXJMaQRaL  ms 

a.  Tl  ftBmffla  F*  thf  guppi— «»»-i  nn*  lB  .adition  to  the 
paynenta  cwtfuLrmA  and  provided  fox  in  amotion  XV  above,  the  SUB  of 
fifteen  million  dollars  (419, 000, 000. 09)  shall  be  paid  to  the 
Trustee  by  the  United  State*  of  America  on. behalf  of  defendant*  KLO 
and  MLI,  Thie  fund  shall  be  referred  to  hereinafter  as  tarn 
supplemental  rund.  Thie  fend  shall  be  payable  ae  follow**  By 
October  31,  1994,  the  united  state*  of  America  shall  pay  to  the 
Trustee  ths  sum  of  $7.5  million  dollar*  ($7,500,000.00) ;  by  October 
31,  1995,  the  United  States  of  America  shall  pay  to  the  Trustee  the 
additional  sua  of  97.*  million  sellers  (t7, 100,000. oo) .  Thar* 
shall  be  no  interest  due  or  owed  on  either  installment  of  $7.5 
million  dollars  ($7,590, 000.00)  so  long  a*  each  such  payment  is 
mad*  in  e  timely  fashion.  The  Tru*tee  will  piece  these  rund*  la  a 
DOS-approved  escrow  aoeount  (bearing  an  appropriate  rate  of 
interest)  until  the  affective  Date.  In  the  event  that  thi* 
agreement  is  not  approved  or  in  the  event  that  the  Final  Order  end 
Judgment  are  reversed  or  substantially  modified,  the  eeurowed  funds 
and  ell  interest  will  be  returned  toe  the  United  States  of  America 
within  10  day*,  upon  the  Effective  bets,  ths  Trustee  will  deposit 
ths  ascent*  described  in  thie  paragraph  in  an  appropriate  interest 
bearing  account. 


s.   <-sH-r^«^4^i  f*r  fmplflV**  ff,,T  esTlHTT   Saah  member  of 
jgttls 


Subclase  X  shall  be  eligible  to  make  a  claim  for  cash  compensation 
from  ths  supplemental  Fund. 

c.      "-— »——»<-.   ftir   imiinitunTr-   ^isj   Mrml~'»i        ***& 

of  Subclass  II  who  worked  st  the  FMfC  for  at  laast  one  yeer 
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la    the    aggregate    aba  11    be    eligible    to    sake    e    alula    for    eeeh 
coBpenaation  from  the  Swqppleaentel  Pond. 

0.  ^«T*^»l«i   f«r  WMtmlM*    in   B»hg,lJ,tf    tj^        Tbm  Mtate  Of 

any  deoeaeed  taployee  due  Mealier  ehall  be  eligible  to  sake  a 
oleia  for  eeeb  ooapensatlon  froe  the  Supplemental  Fund. 

B.  ntafeyiAMtifm  y,b  cUiMF1"*  claiaa  for  aaeh  aompaneation 
fro*  the  Supplemental  Fund  ehall  be  eubmittad  bafare  an  appropriate 
pre-ennounoed  deadline,  whisk  eball  be  eetabliahed  by  tie  Court. 
onoe  the  oetabliehed  aaedllne  nee  paeosd,  and  oaoe  tba  eligibility 
of  claimants  hae  been  oonf  lraed  by  the  Trustee,  eeeb  oompaneation 
f roa  tba  Supplemental  Fund  ehall  be  diatributed  among  the  approved 
claimants.  The  formula  for  distribution  of  oaeb  oaapanoetlcn  from 
the  tuppiamantal  fund  ehall  be  Lased  on  the  number  of  year*  eeeh 
claimant  or  claimant 'a  daeedant  worked  at  the  FMPC. 

y.  ofAaf  oaag  gf  ismlSSmntll  fTTTtil  I«  addition  to  or  in 
lieu  of  oaeh  payments  to  Cleee  Member a,  the  Supplemental  Fund  any 
ba  uaad  for  any  othar  purppeo  that  the  Court  demerminee  la 
appropriate  and  for  the  benefit  of  Class  MoabiTi.  neither  ILO,  MLI 
nor  the  DOS  will  take  any  position  regarding  the  appropriateneee  or 
any  eueh  other  ueae. 

G.  Fee  awardat  Class  Cmmssl  ehall  euhmit  to  the  Court 
their  application  for  attorneys'  feea  and  expenses.  The  Court 
ana  11  then  determine  an  appropriate  award,  neither  axo,  MLI  nor 
the  DOS  will  take  any  poeition  regarding  feea  and  enpeasee  eeught 
by  Claae  Counael,  bat  XLO,  XU  end  the  DOS  reserve  their  right  to 
reepond  to  etatementa  of  feet  aade  in  Claae  counsel 'e  application. 
Any  amount  awarded  by  the  Court  ehall  be  paid  solely  from  the 
Supplemental  Fund. 

B.  twiti  Fame.  Any  peyaanta  relating  to  the 
admiaiatration  of  the  Supplemental  Fond  ew  aeavioaa  provided  by  the 
zruatea  that  relate  to  the  Supplemental  Fund  aha  11  be  paid  eolely 
from  the  supplemental  Fund. 

TX.      BJ&aafl 

Cls  las  lalasisn  ami.  Isiirvart  TTMaT  THH  aaTriaSmPt-  upon  the 
Effective  Date,  the  Sottliann  claae  ehall  raleaae  with  prejudice, 
acquit,  and  forever  discharge  HLC,  ILI,  and  their  past  and  peasant 
abaraholdare,    off  loan   and  employeee,    and  tba  united 


dlreotore, 

ttatea  of  Aaarioa  and  i«a  orfioara  and  employaae  from  amy  and  all 

peat,  present  or  future  actiona,  oauaaa  of  action,  claims,  demands, 
damages  and  loeees  asserted  In  this  litigation  or  which  could  neve 
baam  aaaertad  and  vhioh  aroee  out  of  tba  Settlement  Claae' 
employment  at  tba  FNK  and  the  facta  alleged  in  this  litigation. 
This  aelaaee  la  without  prejudioe  to  any  past,  preeent,  or  future 
claims  (including  Worker's  Compeneetion  or  intentional  tort  elaias) 


Ill 


for  actual  physical  injur/  or  dlsaaaa,  and  no  tuefc  claiaa  ar* 
ralaaasd  undar  thia  agraaaant, 

VTI.  OCBTXWZm  SOLI  OZ  7D  Q&Oft 

Of  Court.  Tba  court;  ahall  retain  joriad-iotion  ovar  all 
aattara  pertaining  to  thin  litigation,  including  tha  *«ninia*r»tioh 
of  thia  aattlaaant. 

nn.  10  AMcjasioa-  or  t.tmtTiTTT 

Thia  Agraaaant  is  for  aattlaaant  purpoaaa  only,  and  naithar 
tha  faot  of,  nar  any  provision  ooatainad  in  thia  Ajrn— nt  nor  any 
notion  takan  haraoadar  ahall  oonstitnta  or  ba  oenstroad  ta  any 
adaiaaioa  of  tha  validity  of  any  aloia  or  any  fact  allagad  by 
plaintiff*  in  tha  litigation  or  of  any  wrongdoing,  fault,  violation 
of  lav,  or  liability  of  any  Hind  oa  tha  part  of  dafaadants  or  tha 
Unit**  ttataa  of  aaarloa,  Tbla  Agraaaant  anall  not  ba  ofrai^a  or 
b»  nonlaaibln  in  avidaaoa  againat  any  of  tha  partiaa  to  thia 
Agraaaant  or  oitad  or  raf azrad  to  in  any  action  or  prooaading, 
axoapt  in  any  action  or  prooaart 1 ng  brought  to  anf oroa  ita  taraa  or 
in  dafaaaa  of  any  olaiaa  hr might  by  aattlaaant  Claaa  Manbars. 

zi.  aooMi  fo  boon  in  lamst 

Tha  books  and  raoorda  of  tha  Trustaa  and  books  and  racorda 
pertaining  to  all  activities  relating  to  tha  WHP  (sxoluding 
aadical  racorda)  shall  ba  aalntalmd  and!  made  available  on  request 
to  tha  oos. 

___  ^TU 

IBIS  CLASS  ACnOV  URLWT  AGKeMTr  IS  BOCUTBO  THIS  £b      DAT  or 

jult,   um.     imowm  AXD  kskxxd  TO  BTJ 


?©r  tha  For  Dafandanta  roe  tha  tmitad 

aattlaaant  classt  SLO  and  BLZi 


Stat  as  of  JOMTloat 
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for  actual  pbyeical  injury  or  disaaae,  and  no  euch  claims  are 
released  undar  this  agreement. 

vis,  aavruozau  boli  or  ro  carat 

Turn  Court.  Tb«  Court  aba, II  ratain  jurisdiction  over  all 
matters  pertaining  to  this  litigation,  including  tha  administration 
of  tni*  settlement. 

Tin.  mo  acociircaf  to  LXiixXjXrr 

Thi«  xp.wint  ia  far  settlement  purposes  only,  and  neitnar 
tba  fact  of,  nor  any  provision  contained  in  this  Agreement  nor  any 
action  taJcan  haraundax  shall  constitute  or  b«  oonatruad  aa  any 
aoa-Jsaion  of  the  validity  of  any  dale  or  any  tact  ellegoo  by 
plaintiffs  in  tha  litigation  or  of  any  wrongdoing,  fault,  violation 
of  lav,  or  liability  of  any  kind  on  tha  part  of  defendants  or  tha 
United  Btatas  of  America.  This  Agreement  ahall  not  ba  offered  or 
be  admissible  in  evidenoe  against  any  of  tha  partiaa  to  this 
AgrMsant  or  citad  or  rafarxad  to  in  any  action  or  proceeding, 
except  in  any  action  or  proceeding  brought  to  enforce  its  tarns  or 
in  defense  of  any  elabu  brought  by  Settlement  Glees  Hashers. 

XX.      ftCCHM  TO  BOOK!  AID  lBOCKDt 

The  books  and  records  of  tha  Trustee  and  boeOos  and  records 
pertaining  to  all  activities  rsUting  to  tha  KKKP  (excluding 
medieel  records)  shall  be  maintained  and  Bade  available  on  request 
to  tha  DOE. 

THIS  CLASS  ACTIOS?  SlRUMBfT  ACJtrSMBTT  18  EXECUTE)  THIS  DAY  OF 

JULY,    19S4.      APPROVED  AMD  AflMTO  TO  BY: 

Tor  the  for  Defendants  Far  the  Onitsd 

Settlement  ciaest  «**■—■  mxii       ,  atatee  o<  America: 
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for  actual  physical  injury  or  disease,  and  no  such  claims  are 
released  under  this  agreement. 

vii.  corriHUiMa  rolb  or  ths  cotot 

The  Court.  The  Court  shall  retain  jurisdiction  over  all 
matters  pertaining  to  this  litigation,  including  the  administration 
of  this  settlement. 

VIII.  HO  ADMISSION  OF  LIABILITY 

This  Agreement  is  for  settlement  purposes  only,  and  neither 
the  fact  of,  nor  any  provision  contained  in  this  Agreement  nor  any 
action  taken  hereunder  shall  constitute  or  be  construed  as  any 
admission  of  the  validity  of  any  claim  or  any  fact  alleged  by 
plaintiffs  in  the  litigation  or  of  any  vrongdoing,  fault,  violation 
of  law,  or  liability  of  any  kind  on  the  part  of  defendants  or  the 
United  States  of  America.  This  Agreement  shall  not  be  offered  or 
be  admissible  in  evidence  against  any  of  the  parties  to  this 
Agreement  or  cited  or  referred  to  in  any  action  or  proceeding, 
except  in  any  action  or  proceeding  brought  to  enforce  its  terms  or 
in  defense  of  any  claims  brought  by  Settlement  Class  Members. 

IX.  ACCBSB  TO  BOOKS  AMD  RBCOBM 

The  books  and  records  of  the  Trustee  and  books  and  records 
pertaining  to  all  activities  relating  to  the  WMMP  (excluding 
medical  records)  shall  be  maintained  and  made  available  on  request 
to  the  DOE. 

THIS  CLASS  ACTION  SETTLEMENT  AGREEMENT  IS  EXECUTED  THIS  DAY  OF 

JULY,  1994.   APPROVED  AND  AGREED  TO  BY: 

For  the  For  Defendants      For  the  United 

settlement  Class:       NLO  sseaffift:       States  of  America: 
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for  actual  physical  injury  or  disease,  and  no  such  claims  are 
released  under  thia  agreement. 

vn.  comtistjijkj  rolb  or  thi  court 

The  Court .  Tha  Court  ahall  retain  jurisdiction  over  all 
matters  pertaining  to  thiB  litigation,  including  tha  administration 
of  thia  settlement. 

VTII.  MO  &DKXBSXOI  OF  LIABILITY 

This  Agreement  is  for  settlement  purposes  only,  and  neither 
the  fact  of,  nor  any  provision  contained  in  thia  Agreement  nor  any 
action  taken  hereunder  shall  constitute  or  be  construed  as  any 
admission  of  the  validity  of  any  claim  or  any  fact  alleged  by 
plaintiffs  in  the  litigation  or  of  any  wrongdoing,  fault,  violation 
of  law,  or  liability  of  any  Kind  on  the  part  of  defendants  or  the 
United  Statea  of  America.  Thia  Agreement  ahall  not  be  offered  or 
be  admissible  in  evidence  against  any  of  the  partiea  to  this 
Agreement  or  cited  or  referred  to  in  any  action  or  proceeding, 
except  in  any  action  or  proceeding  brought  to  enforce  ita  terms  or 
in  defense  of  any  claims  brought  by  Settlement  Class  Members. 

ZZ.   ACC1BB  TO  BOOM  AMD  RECORDS 

The  books  and  records  of  the  Trustee  and  books  and  records 
pertaining  to  all  activities  relating  to  the  WMMP  (excluding 
medical  recorda)  shall  be  maintained  and  made  available  on  request 
to  the  DOE." 

^/& 
THIS  CLASS  ACTION  SETTLEMENT  AGREEMENT  IS  EXECUTED  THIS^fc?  -~  DAY  OF 
JULY,  1994.   APPROVED  AND  AGREED  TO  BY: 

Por  Defendants      For  the  United 
NL0  and  NLI:        States  of  America: 
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Mr.  INSLEE.  Thank  you,  Mr.  Samuels. 

Mr.  Fawell. 

Mr.  Fawell.  Much  of  my  thoughts — I  guess  I  expressed  them  to 
Ms.  OToole;  and  as  I  hear  the  testimony  of  all  three  of  you — Mr. 
Conway,  Mr.  Wells  especially,  because  your  responsibilities  are  in- 
deed to  critique  and  do  so  objectively  and  fairly — as  I  listened  to 
what  you  have  said,  plus  also  information  that  has  been  given  to 
the  Members  of  this  committee. 

For  instance,  the  General  Accounting  Office,  this  is  set  forth  in 
regard  to  the  basic  reason  for  this  hearing;  it  says,  the  General  Ac- 
counting Office  in  its  June  1994  report  Nuclear  Safety:  Unresolved 
Issues  Could  Impair  DOE's  Oversight  Effectiveness,  also  expressed 
concerns  about  the  authority,  the  independence  and  the  technical 
capability  of  ES&H.  You  know,  that  is  saying  an  awful  lot  when 
you  are  deeply  concerned  about  the  independence  and  the  technical 
capabilities. 

And,  Mr.  Conway,  I  took  rather  copious  notes  as  you  were  testi- 
fying. You  are  pointing  out,  I  think,  some  practical  common  sense 
about  the  main  contractor  having  inculcated  into  his  contract  the 
basic  responsibilities  that  you  mentioned,  51  key  points  that  every- 
one seems  to  be  aware  of  and,  yet  for  some  reason,  this  isn't  being 
done.  But  this  doesn't  take,  I  guess,  a  rocket  scientist  or  anyone 
else  a  great  deal  of  time  to  at  least  currently  protect  the  situation 
in  regard  to  workers  in  the  contract  that  are  being  hired  right  now. 
As  I  put  this  all  together,  I  have  to  ask  the  question  again,  maybe 
there  is  a  better  way  of  doing  it  than  assigning  it  to  an  Assistant 
Secretary  who  is  within  a  very,  very  large  political  entity — and  I 
say  that  "political"  in  the  best  sense  of  the  word — where  she  is  but 
one  voice  in  the  wilderness  asking  for  money  and  things  of  this 
sort. 

And  perhaps  having  an  entity  that  is  more  capable  of  operating 
and  without  conflicts  of  interest,  as  these  responsibilities,  much 
like  OSHA  has  responsibilities  of  safety  and  health  and  that  is 
their  only  responsibility.  That  is  a  big  one,  but  that  is  their  exper- 
tise, and  they  do  it  all  the  time;  whereas  this  particular  office  with- 
in the  DOE  is  supposed  to  have  this  responsibility.  Obviously,  they 
are  not  getting  the  money,  they  are  not  getting  the  technical  exper- 
tise. 

Mr.  Wells  and  Mr.  Conway,  I  know  there  is  cautious  optimism 
now,  and  that  is  something  nice,  but  would  you  say  that  Congress 
ought  to  look  at  some  more  independent,  more  specialized  entity 
outside  of  the  DOE  that  will  assume  these  occupational  safety  and 
health  responsibilities? 

If  either  one  of  you  would  like  to  respond 

Mr.  Conway.  Well,  if  I  may,  the  Congress  has  already  put  a  re- 
quirement on  our  board  to  make  such  recommendations  in  our  fifth 
annual  report.  That  fifth  annual  report  is  due  when  the  President's 
next  budget  comes  to  the  Congress,  which  undoubtedly  will  be  Feb- 
ruary. We  are  in  the  process  right  now  of  preparing  our  thoughts 
in  that  regard. 

The  month  of  October  we  will  be  holding  public  hearings  at  prac- 
tically each  and  every  one  of  the  major  defense  sites  in  which  we 
will  be  giving  an  opportunity  for  the  local  workers  and  the  public 
to  comment  along  these  lines.  And  then  once  we  do  that,  we  will 
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be  holding  some  hearings  here  in  Washington,  D.C.,  to  which  we 
will  invite  the  Secretary  herself  and  her  key  personnel  to  give  us 
their  views,  so  that  we  can  incorporate  all  of  these  various  views 
into  our  decision-making  as  a  collegial  body,  and  we  will  then  be 
making  our  recommendation  to  the  Congress. 

However,  let  me  point  out — and  I  think  Dr.  O'Toole  mentioned — 
regulation  by  itself  will  not  make  things  go  safely.  On  the  other 
hand,  if  you  don't  have  regulation  doesn't  mean  you  are  not  safe. 

I  cite,  for  example,  the  naval  program,  the  nuclear  naval  pro- 
gram. They  are  not  under  our  jurisdiction.  The  Congress,  because 
it  was  satisfied  with  the  safety  record  of  the  nuclear  Navy  and  how 
it  was  being  operated  and  how  they  deal  with  their  contractors  and 
their  line  management,  how  it  holds  the  contractors  to  safety 
standards  and  procedures  and  has  its  own  internal  review;  and  the 
Congress  said  they  recognized  that.  And  they  are  not  under  our  re- 
view, and  they  have  an  excellent  safety  record;  they  are  within  the 
DOE  as  a  small  group  over  here. 

So  I  suggest  to  you  regulation,  outside  regulation  per  se,  is  not 
necessarily  the  answer.  There  is  no  reason  why  DOE — other  than 
the  nuclear  Navy  portion,  and  that  is  under  DOE;  it  is  within 
DOE — why  the  rest  of  the  DOE  can't  do  the  same  thing.  But  they 
have  got  to  get  line  management  personnel  out  in  the  field.  You 
cannot  do  it  with  20,000-plus  people  and  have  only  5,200  out  super- 
vising the  work  in  the  field  when  the  work  is  out  in  the  field.  And 
they  have  got  to  get  their  people  out  and  make  them  do  the  work 
they  are  supposed  to  be  doing. 

There  is  no  reason  they  can't  do  it.  We  look  at  some  of  these  con- 
tracts; each  one  is  written  differently.  They  sit  down  and  they  start 
de  novo.  It  is  boilerplate.  You  can  write  boilerplate  language  that 
you  insist  goes  into  every  contract  you  issue  from  the  Department, 
and  it  has  to  incorporate  that  they  meet  those  51  or  they  may  not 
all  be  applicable  to  the  particular  job,  but  they  are  required  to  meet 
those  specific  safety  standards  and  the  procedures  that  go  with 
them. 

Now,  if  the  contractors  don't  like  it,  they  don't  have  to  bid  on  the 
job.  But  they  know  that  is  what  they  are  going  to  be  held  to. 

We  keep  hearing  when  we  go  out  and  we  talk  to  contractor  per- 
sonnel, their  top  management  says,  oh,  it  is  too  expensive  if  we 
have  to  meet  those  standards  and  all  those  procedures;  we  need 
more  money  and  we  want  to  open  up  our  negotiations  with  the 
DOE.  And  the  DOE  says,  well,  I  think  it  is  going  to  cost  a  lot  of 
money. 

I  have  had  people  at  DOE  say,  well,  if  we  force  them  to  do  this, 
it  is  going  to  cost  a  lot  of  money;  it  is  very  expensive  to  force  them 
to  do  that.  Well,  that  is  baloney.  It  is  a  requirement;  you  put  out 
the  orders,  you  make  them  meet  those  orders,  and  you  put  it  in  the 
contract.  And  if  they  don't,  you  don't  give  them  their  bonuses;  or 
if  they  don't  do  it,  you  take  them  off  the  job  and  get  another  con- 
tractor. And  the  contractor  knows  ahead  of  time  if  he  wants  to  bid 
on  the  job  that  is  what  he  is  going  to  be  held  to.  It  is  not  that  dif- 
ficult. 

And  these  new  contracts,  I  would  like  to  see  some  of  these  con- 
tracts when  they  come  through.  I  don't  get  involved  in  contract  ne- 
gotiations or  the  selection  of  contractors,  but  they  are  opening  up 
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bids  now  for  new  contractors;  they  will  be  out  at  Hanford,  Idaho 
Falls,  Rocky  Flats. 

EG&E,  they  have  15  more  months  to  go  and  they  decide  they 
would  like  to  get  somebody  else  to  take  it  off  their  hands  and  they 
don't  want  to  be  bidding  it.  That  was  one  of  the  places  we  have 
really  been  banging  on  for  not  meeting  safety  standards,  and  that 
is  one  of  the  places  we  feel,  in  the  four  years  we  have  been  observ- 
ing, they  have  not  been  stabilizing  some  of  the  material  that  is  in 
interim  storage  and  cannot  continue  the  way  they  are  going.  And 
that  is  one  of  the  places  we  have  said,  if  you  don't  get  it  done  with- 
in the  next  two  or  three  years  and  put  it  in  a  more  stable  form, 
we  are  really  going  to  be  have  almost  imminent  hazards  develop. 
Very  unhappy  with  that.  EG&G  is  suddenly  walking  away  from 
that  job  or  announcing  that  in  15  more  months  they  are  through 
on  their  contract.  They  are  the  best  people  to  leave  anyway. 

Mr.  Inslee.  Mr.  Wells. 

Mr.  Wells.  Mr.  Fawell,  you  are  100  percent  right.  That  is  a  very 
valid  question  that  needs  to  be  asked.  Should  DOE  be  subject  to 
external  regulation?  Our  view  is  that  while  it  is  a  complex  ques- 
tion, it  is  a  major  step  that  probably  will  require  a  lot  of  careful 
consideration  because  there  are  pros  and  cons  no  matter  which  way 
you  go.  A  clear  advantage  to  external  regulation  would  be  the  abil- 
ity of  an  external  source,  whether  it  be  NRC  or  anyone  else,  to 
bring  a  lot  more  authority  and  a  lot  more  credibility  than  anything 
DOE  now  has  internally. 

A  disadvantage  to  bringing  in  an  external  regulator  would  be  the 
great  difficulty  in  gearing  up  and  dealing  with  the  vast,  complex 
problems  that  DOE  has,  because  DOE  is  truly  a  unique  animal  in 
terms  of  what  it  is  faced  with  versus  some — what  the  other  private 
industry  is.  I  think  it  is  a  very  fair  question  that  needs  to  be  put 
on  the  table  and  addressed,  and  as  Dr.  Conway  pointed  out,  there 
are  some  costs  associated  with  decisions  about  the  resources  that 
it  would  take  to  do  external  regulation. 

Mr.  Fawell.  All  of  which  the  private  sector  has  been  lamenting 
ever  since  OSHA  came  into  being.  You  will  have  that  kind,  I  think, 
of  a  problem  undoubtedly;  and  I  suppose  a  lot  of  the  line  manage- 
ment people  aren't  too  happy  bothering  with  things  like  that,  ei- 
ther, when  you  come  right  down  to  it.  So — which  means — it  will 
mean  that  those  who  have  a  responsibility  of  oversight,  they  simply 
have  to  hammer  home  the  thought  with  line  management,  that  is 
the  kind  of  contractor  you  have  to  have,  et  cetera,  et  cetera.  But 
the  oversight  people  don't  have  the  money  or  the  expertise. 

Congress,  interestingly  enough,  came  up  with  the  Defense  Board. 
They  realized  that  it  was  probably  necessary,  I  gather,  to  have  that 
kind  of  expertise;  but  it  became  advisory  as  Mr.  Conway  points  out, 
which  means  that  they  will  listen  to  you — they  have  to — and  they 
may  follow,  they  may  do  something  about  it,  and  they  may  not. 

Mr.  Conway.  If  I  may  add  at  that  point,  by  law  they  are  re- 
quired, once  they  accept  our  recommendation,  within  a  90-day  pe- 
riod of  time,  the  Secretary  is  required  to  come  in  with  an  imple- 
mentation plan  and  then  the  board  reviews  that  implementation 
plan  to  see  if  it  is  adequate  to  do  the  job.  And  then  we  follow  it 
through  as  they  implement  it,  the  recommendation. 


120 

We  have  closed  down,  I  think,  in  the  order  of  eight  or  nine  of  our 
sets  of  recommendations,  to  date.  Others,  we  are  continuing  to  fol- 
low through.  Some  cannot  be  completed  within  a  year,  which  the 
law  requires  it  be  completed  within  a  year  or  explain  to  the  Con- 
gress why  it  cannot  be  completed  within  a  year.  That  is  the  imple- 
mentation plan. 

But  we  continue  to  follow  through  on  the  implementation  plan  to 
assure  that  it  meets  the  objectives  of  our  recommendation.  And  if 
we  don't  like  the  implementation  plan,  we  go  back  and  we  hammer 
it  out  with  them  until  they  get  an  implementation  plan  that  meets 
the  objective  and  objectives  of  our  recommendations.  So  it  can  be — 
it  can  be  implemented  and  done  properly. 

Mr.  Fawell.  Thank  you  very  much.  I  have  learned  a  lot  by  lis- 
tening to  what  you  gentlemen  have  testified  to.  And  I  look  forward 
to — I  assume  you  might  be  communicating  with  us  in  reference  to 
what  will  come  about  in  reference  to  the  meetings  that  you  have 
referred  to. 

Mr.  Conway.  Yes,  sir. 

Mr.  Fawell.  I  thank  you. 

Mr.  INSLEE.  Thank  you,  Mr.  Fawell. 

Mr.  Samuels,  could  you  tell  us,  there  has  been  discussion  about 
stakeholders  being  involved  in  this  process  of  trying  to  develop  a 
realistic  and  effective  program  for  former  employees. 

Could  you  tell  us,  do  you  anticipate  other  labor  organizations 
being  willing  to  be  involved  in  that  process  or  such  disenchantment 
that  you  think  that  isn't  going  to  be  productive? 

Mr.  Samuels.  Mr.  Chairman,  obviously  I  am  very  impatient  be- 
cause I  have  listened  to  seven  Assistant  Secretaries  of  DOE  for 
health,  and  they  have  all  had,  whether  they  use  the  word  "stake- 
holder" or  not,  they  have  all  had  the  same  process,  gone  through 
the  same  planning,  asked  the  same  questions,  and  had  the  same 
gyrations.  Of  course,  if  you  ask  workers'  representatives  to  partici- 
pate in  plans  that  will  determine  the  fate  of  their  health  and  the 
health  of  their  families,  of  course  they  are  going  to  participate. 

The  point  is,  haven't  we  already  done  that?  Haven't  we  already 
had  endless  studies?  Haven't  we  already  had  endless  stakeholder 
meetings?  Does  one  administration  have  to  forget  entirely  what  six 
others  did?  Isn't  there  any  institutional  memory?  When  are  we 
going  to  get  on  with  the  job  of  protecting  people's  health?  Or  are 
we  going  to  still  have  commissions  and  boards  and  group 
dynamicists  run  the  government?  That,  sir,  is  my  response. 

Mr.  Inslee.  What  do  you  think,  if  you  were  going  to  pick  one 
thing  that  was  most  pressing  regarding  health  in  former  workers, 
what  would  it  be?  Are  we  talking  about  annual  or  semiannual 
physicals?  Are  we  talking  about — I  mean  in  your  idea,  what  is  the 
highest,  most  pressing  priority? 

Mr.  Samuels.  The  most  pressing  thing  is  the  simplest  thing  and 
also  will  be  the  most  effective  thing.  They  have  in  their  computers 
the  locations  of  these  former  workers.  You  have  to  be  sure  that 
that  information  is  kept  up  to  date.  But  that  is  a  simple  clerical 
process.  But  once  they  do  that,  they  must  then  communicate  with 
that  family,  if  not  the  worker,  him  or  herself,  and  the  family  physi- 
cian, with  information  in  a  form  which  the  family  physician  and 
the  family  can  use.  I  must  tell  you  that  medical  science  doesn't 
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have  an  encyclopedia  with  do-it-yourself  instructions  that  are  al- 
ways successful. 

Most  of  what  will  happen  will  probably  be  a  failure.  But  a  great 
deal  will  happen  that  will  be  successful  because  there  is  important 
information  that  that  worker,  that  family  and  that  worker's  family 
needs,  and  the  provider,  the  primary-care  physician  needs.  They 
need  information  they  can  use. 

That  is  the  most  important  single  step.  And  part  of  that  informa- 
tion is  a  reference,  saying:  "Doctor,  if  you  have  a  question,  here  is 
a  specialist  in  Ann  Arbor,  or  here  is  a  specialist  in  Seattle,  who  can 
help  you.  This  is  the  telephone  number.  It  is  an  800-number.  You 
don't  even  have  to  pay  for  the  call."  That  is  all  DOE  has  to  do  as 
the  first  step.  And  that  is  85  percent  of  the  total  problem. 

Mr.  Inslee.  I  am  just  thinking  off  the  top  of  the  head,  which  is 
a  dangerous  place  to  think,  but  is  it  possible  to  break  down  that 
kind  of  information  by  State,  for  instance? 

Mr.  Samuels.  Yes.  Absolutely.  You,  in  your  wisdom  in  the  Con- 
gress, have  spent  billions  of  dollars  creating  all  kinds  of  systems. 
They  are  available  on  a  regional  basis.  They  are  not  in  every  State. 
But  I  must  say  that  where  I  believe  our  former  workers,  our  former 
members — you  have  to  realize,  we  are  pleading  for  people  who  are 
not  usually  still  members  but  we  have  an  obligation  to  them — tend 
to  be  concentrated,  I  believe  that  they  do  have  resources  some- 
times, perhaps  even  usually,  a  local  telephone  call  away. 

Yes,  we  can  break  it  down,  and  we  can  make  resources  available. 
We  have  the  system  in  place  if  we  will  only  use  it.  Now,  this 
doesn't  mean  that  we  don't  need  more  information  or  that  the  na- 
tional unions  here  in  Washington  shouldn't  be  consulted,  which  is 
actually  what  Dr.  O'Toole  is  talking  about.  Of  course,  we  want  all 
those  things.  But  while  that  is  going  on,  there  are  people  hurting 
today.  What  are  we  doing  today?  And  the  answer,  sir,  is  nothing. 

Mr.  Inslee.  Thank  you.  Appreciate  that,  Mr.  Samuels. 

Mr.  Conway,  you  made  an  allusion  to  the  fact  that  having  one 
single  integrated  contractor  on  a  site  makes  safety  consistency  easi- 
er, and  I  think  I  heard  you  suggest  that  that  really  ought  to  be  the 
model.  Is  that  something  that  might  be  addressed  by  your  group 
in  its  next  round  of  recommendations? 

Mr.  Conway.  I  don't  know.  I  would  have  to  take  that  up  with  my 
other  board  members  since  we  are  a  collegial  body. 

The  thing  I  see  over  the  years  I  have  been  involved  in  nuclear 
matters — that  goes  back  to  1956  with  the  government  facilities — 
that  whenever  you  split  out  among  a  number  of  contractors  and 
give  them  individual  jobs  without  one  being  responsible  for  the 
completed  project,  a  systems  engineering  approach,  if  you  will,  in- 
variably you  have  a  mishmash.  We  have  buildings  that  have  been 
completed  that  cannot  go  into  operation  because  they — when  they 
were  finally  built  with  various  contractors  building  or  being  respon- 
sible for  various  portions  of  the  construction,  design  and  construc- 
tion, it  doesn't  fit  together. 

You  have  one — 371,  Building  371,  the  most  modern  building  in 
Rocky  Flats,  could  not  be  operated  because  we  had  so  many  indi- 
vidual contractors  and  no  one  contractor,  no  one  individual  within 
the  DOE  also  specifically  responsible  for  that  particular  facility 
from  a  design  basis  right  through  to  construction. 
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We  have  one  right  now  down  at  the  Nevada  Test  Site  that  was 
a  Corps  of  Engineers  project  with  various  contractors  working  on 
it.  So  that  is  completely  separate  from  my  responsibility  on  "safe- 
ty," other  than  the  fact  that  if  it  is  not  done  right,  we  may  have 
safety  problems. 

So  whether  it  is  a  construction  job,  whether  it  is  a  cleanup  job, 
whatever  it  is,  you  have  got  to  select  one  organization  that  is  re- 
sponsible with  that  individual  contractor.  You  are  responsible  for 
it.  You  can  subcontract  to  others  or  the  DOE  can  select  some  others 
to  do  some  R&D  for  you,  but  you  are  responsible  for  setting  the  ob- 
jective that  the  individual  contractors  have  got  to — the  subcontrac- 
tors have  got  to  meet.  You  cannot  delegate  to  individual  contractors 
and  expect  the  thing  to  get — the  jigsaw  to  be  put  together  properly. 
So  that  is  the  point  I  make.  And  again,  I  would  hold  the  prime  con- 
tractor responsible  to  assure  the  health  and  safety  standards  are 
being  met  by  all  of  his  subcontractors,  and  I  would  require  the  line 
manager  of  DOE  to  be  responsible. 

One  of  the  things  we  have  been  pushing — and  we  made  a  rec- 
ommendation on,  that  the  key  facilities  out  at  the  sites  have  to 
have  a  DOE  facility  representative  who  in  DOE  at  the  field  office 
is  responsible  for  that  specific  facility.  We  have  found,  for  example, 
one  of  the  most  hazardous  ones,  in  our  opinion,  right  now  at  Han- 
ford  is  the  KE  Basin. 

I  went  out,  nobody  at  DOE,  there  was  no  facility  representative. 
They  contracted  it  out  to  a  contractor  to  do  DOE's  responsibility  of 
having  a  DOE  facility  rep  that  personally  was  responsible  for  that. 
We  pushed  them.  They  finally  got  one.  He  is  pretty  much  still  in 
training.  But  that  is  what  you  have  got  to  do.  You  have  to  pin  re- 
sponsibility. Somebody  has  to  own  the  job.  Somebody  has  to  own 
the  entire  project.  And  when  you  start  to  tear  down  these  facilities, 
you  have  to  have  someone  specifically  responsible. 

In  the  case  of  the  tanks  out  at  Hanford,  you  have  got  to  have 
someone  who  is  responsible,  who  at  DOE  is  specifically  responsible 
in  line  management  for  the  cleanup  of  those  tanks.  And  what  par- 
ticular contractor  is  responsible? 

And  then  you  can  bring  in  R&D  people;  he  can  bring  in  other 
subcontractors,  research  laboratories.  One  of  them  has  got  to  be  re- 
sponsible and  run  the  job.  And  if  they  are  not  willing  to  do  it,  then 
get  rid  of  them,  get  somebody  else.  That  is  the  only  way  you  can 
do  anything  in  the  engineering,  technical  field. 

Mr.  INSLEE.  Thank  you. 

Mr.  Fawell,  anything  else? 

Mr.  Fawell.  No,  I  don't  have  anything. 

Mr.  INSLEE.  Well,  gentlemen,  thanks  very  much.  I  have  learned 
a  lot.  I  hope  others  have  as  well.  And  with  that,  we  will  stand  ad- 
journed. 

[Whereupon,  at  3:40  p.m.,  the  subcommittee  was  adjourned.] 
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Honorable  Marilyn  Lloyd 

Chairman 

Subcommittee  on  Energy 

U.S.  House  of  Representatives 

H2-390  Ford  HOB 

Washington,  DC  20015 

Dear  Madam  Chairman: 

Please  accept  the  enclosed  statement  of  John  B.  Moran, 
Director  of  Occupational  Safety  and  Health,  Laborers'  Health  and 
Safety  Fund  of  North  America,  for  the  official  record  of  the 
subcommittee's  hearing  on  issues  involving  the  Department  of 
Energy's  health  and  safety  strategy. 

Your  attention  in  this  matter  is  greatly  appreciated. 

Sincerely, 


David  L.  Mallino,  Jr. 
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The  Laborers  International  Union  of  North  America  (LIUNA) 
represents  about  700,000  members  in  the  United  States  and  Canada. 
About  450,000  of  these  members  are  construction  laborers,  the 
largest  single  craft  in  the  construction  industry  representing  some 
20%  of  construction  employment  in  the  United  States.  The  Federal 
Government  lists  some  286  jobs  as  among  those  performed  by 
construction  laborers,  including  demolition  which  is  nearly 
exclusively  a  construction  laborer  craft,  making  this  craft  the 
most  diverse  of  any  in  the  construction  trades. 

As  our  Nation  has  embarked  upon  efforts  to  manage  and  eliminate  the 
hazards  associated  with  asbestos,  lead-based  paint  and  hazardous 
wastes,  construction  laborers  have  emerged  as  the  primary 
construction  craft  engaged  in  these  activities.  LIUNA  construction 
laborers,  specifically,  are  the  leading  union  craft  in  these  high 
hazard  activities. 

LIUNA  construction  laborer  members  are  also  those  that  built  our 
Nations  nuclear  weapon  complex.  Many  of  these  men  and  women  remain 
employed  in  the  DOE  weapons  complex  facilities  today.  As  DOE  begins 
to  engage  the  environmental  restoration  mission,  construction 
laborers  will  be  '  the  primary  construction  craft  in  the 
environmental  restoration  and  decontamination-decommissioning- 
demolition  work  force. 

The  training  and  employment  of  LIUNA  construction  laborers  into  the 
high  hazard  construction  activities  associated  with  asbestos 
abatement,  lead-based  paint  activities  and  hazardous  waste 
remediation  has  been  approached  with  great  concern  and  dedicated 
efforts  to  assure  the  short  and  long  term  wellbeing  of  the  members 
who  seek  to  engage  in  this  work.  The  training  programs  developed 
and  partially  funded  by  the  government  reflect  a  serious  and 
dedicated  focus  on  the  safety  and  health  of  workers  who  intend  to 
engage  in  this  work.  The  dedicated  training  programs  provided  LIUNA 
members  in  these  areas,  far  exceed  the  Federal  minimums  and  are 
recognized  as  being  the  very  best  in  the  Nation. 

In  response  to  the  expanaing  work  in  these  high  hazard  construction 
activities,  LIUNA  has  spearheaded  a  dedicated  focus  and  emphasis  on 
occupational  safety  and  health.  Indeed,  the  leadership  of  LIUNA  in 
the  area  of  construction  safety  and  health,  directly  and  through 
its  affiliated  trust  funds  the  Laborers  Health  and  Safety  Fund  and 
the  Laborers-Associated  General  Contractors  Education  and  Training 
Fund  (L-AGC) ,  is  recognized  both  nationally  and  internationally. 

In  achieving  the  commitment  to  occupational  safety  and  health  to 
its  members,  LIUNA  and  its  affiliated  Funds,  have  focused  attention 
on  a  wide  range  of  fronts.  All  L-AGC  training  program  have  safety 
and  health  integrated  into  the  skills  training  curriculum,  not  as 
a  separate  additional  "chapter"  or  "add-on".  Safety  and  Health 
professional  staff  devote  substantial  effort  to  technical 
assistance  response  activities,  responses  triggered  by  both  LIUNA 
members  or  their  local  unions,  and  from  contractors  employing 
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members  of  the  Union.  Senior  professional  safety  and  health  staff 
are  also  deeply  participative  at  the  federal  level  being  appointed 
members  to  advisory  committee's  such  as  the  OSHA  Advisory  Committee 
on  Construction  Safety  and  Health  and  the  Federal  HUD  Task  Force  on 
Lead-Based  Paint  Activities.  Safety  and  Health  Professional  staff 
are  also  active  in  a  wide  range  of  federal  and  related  occupational 
safety  and  health  activities  including  the  EPA- Labor  Superfund 
Safety  and  Health  Task  Foroe  (Co-Chair)  and  a  large  number  of 
consensus  technical  workshop  and  stakeholder  conferences,  public 
dialogue  and  similar  meetings. 

Because  of  the  high  ha2ard  nature  of  the  environmental  restoration 
mission  and  the  unigue  occupational  safety  and  health  dimensions  of 
the  Department  of  Energy,  we  have  in  like  manner  been  actively 
working  with  the  DOE  for  over  4  years.  Our  focus  and  emphasis  has 
been  primarily  on  safety  and  health  matters  specifically  associated 
with  the  environmental  restoration  mission.  Such  includes,  of 
course,  a  wide,  range.  of_  inter-related -issues— including-safety— and 
health  standards,  construction  contracts,  exposure  monitoring  and 
medical  surveillance,  training,  recordkeeping,  site 
characterization,  remediation  technology,  advanced  technology  for 
environmental  restoration  and  a  host  of  other  elements  essential  to 
the  safe  performance  of  this  unigue  environmental  restoration 
mission. 

Since  the  appointment  of  Secretary  o'Leary  and  Dr.  Tara  0' Toole  as 
Assistant  Secretary  for  Environment,  Safety  and  Health  at  DOE,  a 
number  of  critically  important  actions  have  been  undertaken  on  the 
safety  and  health  front.  These  include  the  Safety  and  Health 
Assistance  Initiative,  the  Contract  Reform  Team,  and  activities  to 
focus  on  the  Congressionally  mandated  medical  surveillance  program 
among  many  others.  We  have  participated  as  a  stakeholder, 
participants,  expert  peer  reviewers,  testifiers,  and  participants 
in  these  and  many  other  DOE  activities  related  to  safety  and  health 
matters.  It  is  upon  this  basis,  that  the  following  comments  are 
offered  with  regard  to  the  current  status  of  occupational  safety 
and  health  within  the  DOE  complex. 


SAFETY  AND  HEALTH  STANDARDS: 

Occupational  safety  and  health  standards  within  the  DOE  complex 
have  officially  been  indexed  to  the  current  OSHA  occupational 
safety  and  health  standards  with  expansion  to  include  DOE  hazard 
specific  additional  standards,  such  as  those  specific  to  radiation 
hazards.  These  standards  provide  a  sound  basis  for  the  management 
of  occupational  safety  and  health  programs  within  the  complex. 
However,  there  are  many  elements  of  the  OSHA  standards  and  basic 
protection  contained  within  the  OSHAct  with  regard  to  workers  that 
do  not  apply  to  the  DOE  complex.  Of  importance  in  that  regard  is 
the  matter  of  safety  and  health  complaints  by  workers,  DOE  has 
initiated   a   "complaint   system",   termed   the   whistle-blower 
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protection  program,  to  address  this  deficiency.  That  program  is 
seriously  deficient  and  defective.  Construction  worker  complaints, 
with  which  we  are  specifically  familiar,  have  resulted  in  no  remedy 
of  the  hazard  of  concern,  the  expenditure  of  thousands  of  dollars 
paid  to  the  "prime"  contractor  to  investigate  the  alleged  safety 
and  health  violation  of  one  of  their  own  sub-contractors,  and  over 
6  months  for  the  completion  of  the  investigation  and  related 
report . 

This  is  not  an  effective  worker  complaint  process.  Worker  safety 
and  health  complaints  must  be  viewed  as  "sentinel  events",  not 
actions  which  require  the  time-consuming,  costly  investigation  by 
a  doe  contractor  which  should  be  responsible  for  the  safe 
performance  of  the  work  in  the  first  place. 

Workers  essentially  have  no  effective  safety  and  health  problem 
remedy  at  DOE,  if  their  complaints  are  not  addressed  bv  their 
immediate  supervisor . or  .employer  » 

The  Department  has  expressed  the  desire  that  OSHA  be  given 
jurisdiction  over  the  DOE  complex.  That  approach  has  been  resisted, 
rightly  so,  by  the  Secretary  of  Labor  because  of  a  lack  of 
commitment  of  the  needed  resources  to  carry-out  that  mission  by  the 
Congress.  We  agree.  OSHA  currently  lacks  the  appropriate  resources 
to  carry  out  its  presently  mandated  mission. 

We  suggest  however,  that  an  interim,  pilot  approach  be  initiated 
with  regard  to  OSHA  and  the  DOE  complex.  A  major  primary 
fundamental  problem  is  the  lack  of  an  effective  worker  complaint 
mechanism.  We  propose  that  the  OSHA  complaint  process  be  instituted 
within  the  DOE  complex,  that  workers  be  trained  in  this  procedure, 
that  the  appropriate  forms  be  provided  and  made  readily  available, 
and  that  such  complaints  be  sent  to  a  designated  OSHA  Area  or 
regional  Office  appropriate  to  the  DOE  specific  site.  OSHA  could 
then  process  the  complaints,  pass  them  on  the  appropriate  DOE 
office  for  follow-up,  and  maintain  records  of  both  the  complaints 
and  the  DOE  response  and  resolution.  This  approach  would  provide  a 
"standardized"  worker  complaint  process  which  is  external  to  DOE 
and  its  contractors  and  provide  OSHA  a  mechanism  to  establish,  with 
much  more  certainty,  the  resources  required  to  undertake  the 
coverage  of  the  DOE  complex  at  some  future  date.  Such  information 
would  serve  the  needs  of  this  Sub-committee  and  the  Congressional 
Committee's  responsible  for  allocating  the  OSHA  budget. 

THE  ROLE  OF  ES&H: 

ES&H  must,  in  our  view,  serve  two  basic  functions  within  the  DOE 
complex  if  the  currently  poor  safety  and  health  culture  is  to  be 
changed:  Oversite  and  Technical  Assistance. 

Safety  and  health  oversite  is  a  critical  function.  It  must  be 
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conducted  from  an  organization  at  the  DOE  headquarters  level,  be 
meaningful,  be  professionally  competent  and  have  the  authority  to 
require  change  and  enforce  It.  This  function  is  espeoially  critical 
as  DOE  is  essentially  exempt  from  ANY  occupational  safety  and 
health  standards  or-  compliance  therewith  except  as  mandated  and 
enforced  by  the  Department.  There  is  no  other  current  option. 

Safety  and  health  technical  assistance  is  a  particularly  important 
activity  at  this  point  in  the  revitalization  of  safety  and  health 
within  the  DOE.  As  the  Department  reduces  the  number  of  contractor 
personnel  and  moves  DOE  employees  closer  to  direct  line  management 
responsibilities  for  restoration  projects,  it  is  essential  to 
understand  that  these  DOE  managers  have  been  insulated  from  direct 
project  management  for  years  by  contract  personnel.  They  simply  do 
not  know  and  understand  the  practical  matters  associated  with  the 
effective  implementation  of  safety  and  health  programs  in  the 
field.  They  need  help,  and  will  continue  to  need  help.  ES&H  should 
be  the  DOE  organization  to- provide  this  -help-within-tha  -context  -of 
a  safety  and  health  technical  assistance  activity  function. 
Contract  safety  and  health  technical  assistance  CAM  NOT  fill  this 
critical  function  within  the  context  of  the  major  and  complex 
changes  which  must  evolve  if  the  Department  is  to  undertake  the  new 
environmental  restoration  mission  in  a  manner  which  assures  the 
protection  of  workers,  the  public  and  the  environment. 

We  fully  support  the  current  ES&H  re-organization  efforts  to  focus 
on  these  two  critical  functions. 


CONTRACT  REFORM: 

Simply  stated,  DOE  contractors  still  effectively  run  DOE.  Our 
experience  with  a  simple  matter  like  the  hazardous  waste 
operations  and  emergency  response  standard  required  programs  serves 
as  an  example.  The  program  at  each  site  among  the  DOE  complex  is 
different.  They  are  not  interchangeable.  The  required  training  is 
not  comparable  nor  reciprocal  among  all  sites.  The  differences  are 
enormous.  These  are  all  contractor  driven  and  created. 

Prime  contractors  are,  as  we  begin  to  examine  the  medical 
surveillance  issue,  being  very  open  about  the  fact  that  they  have 
essentially  no  knowledge  about  the  safety  and  health  performance  of 
their  sub-contractors.  Sub-contractors,  usually  hired  to  do  the 
high  hazard  work,  are  simply  not  part  of  the  DOE  system.  The 
contractors  which  issue  the  sub-contracts  do  not  evidence 
responsibility  for  the  safety  and  health  performance  of  these  sub- 
contractors . 

There  are  a  host  of  deficiencies  in  the  DOE-contractor-sub- 
contractor  relationship.  Many  of  these  directly  impact  safety  and 
health.  The  secretary  established  a  Contract  Reform  Team  to  address 
this  matter  in  1993.  The  Team  issued  a  Report  in  early  1994.  It 
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contains  a  number  of  recommendations  which  could  have  safety  and 
health  significance,  if  properly  implemented.  To  date,  there  has 
been  not  "Contract  Reform  Implementation"  plan. 

Contract  reform  is  essential.  We  and  others  testified  and  provided 
written  comments  during  the  public  hearings  held  be  the  Reform 
Team.  We  know  what  contract  issues  are  essential  to  the  achievement 
of  a  safe  and  healthful  work  place,  especially  in  construction.  We 
provided  examples,  including  the  Corps  of  Engineers  Programs  and 
the  Chemical  Manufacturers  Association  contracting  guidelines, 
which  included  contractor  pre-bid  qualifications,  written  safety 
and  health  programs,  safety  and  health  audits,  safety  and  health 
incident  investigations,  injury/illness  reporting  and 
recordkeeping,  and  several  other  elements. 

Contract  reform  MUST  consider  safety  and  health  issues.  ES&H  must 
be  involved  in  the  Reform  implementation  process.  Reform  must  be 
implemented  promptly,  there  remains  no  exeu3e-fcr  delay  considering 
the  ample  evidence  of  the  elements  of  successful  contract-based 
construction  activities. 

EMERGING  TECHNOLOGY: 

Environmental  restoration  activities  within  the  DOE  complex  will 
involve  challenges  which  will  often  be  more  complex  than  the 
typical  superfund  remediation  project.  DOE  has  undertaken  a  number 
of  environmental  technology  development  programs  to  meet  this 
challenge.  EPA  has  a  similar  program,  termed  the  SITE  program, 
focused  on  the  development  of  new  restoration  technologies.  These 
programs  are  unique  in  that  they  do  not  consider  technology 
specific  operational  safety  and  health  issues. 

This  deficiency  needs  to  addressed  within  the  context  of  the 
recognition  of  technology  specific  safety  and  health  hazards,  the 
development  of  appropriate  technology  specific  Standard  Operating 
Procedures  (SOP's)  which  respond  to  these  technology  specific 
hazards,  and  the  training  of  workers  utilizing  these  technologies 
in  the  technology  specific  safety  and  health  SOP's. 

There  has  essentially  been  no  technology  development  in  the  area  of 
personal  protective  equipment  for  workers  engaged  in  high  hazard 
tasks  in  the  last  20  years.  ES&H  has  undertaken  a  modest  program  to 
focus  on  this  issue  from  the  perspective  of  the  high  hazard 
environmental  restoration  worker.  We  support  that  program  and  the 
genuine  need  which  it  seeks  to  meet. 

D/D/D! 

Decontamination/Decommissioning/Demolition  of  many  of  the 
structures  within  the  DOE  weapons  complex  is  an  important  element 
of  the  environmental  restoration  mission.  This  is  unique  work.  It 
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is  NOT  typical  of  NPL,  Superfund  or  private  sector  hazardous  waste 
operations.  This  work  presents  the  potential  for  significant 
hazards  which,  within  the  context  of  our  experience  base,  nay  be 
viewed  as  unique  and  demanding  of  special  attention  from  the  worker 
safety  and  health  perspective. 

ES&H  should  devote  a  specific  activity  to  assessing  the  potential 
hazards  associated  with  D/D/D  work  and  develop  hazard  prevention 
practices  and  procedures  for  this  work  as  may  be  appropriate 


CURRENT  STATUS  1 

The  DOE  occupational  safety  and  health  program  is  beginning  to 
emerge  within  DOE,  at  least  within  the  form  of  a  recognizable 
entity.  It  remains  completely  unclear  as  to  how  this  program  will, 
in  fact,  be  implemented  and- whether  all— of-the-necassary -elements 
associated  with  effective  implementation,  such  as  contract  reforms, 
will  Lb  linked  with  the  safety  and  health  initiative. 

Once  again,  it  is  important  to  state  that  the  time  for  writing 
policy  documents,  standards  interpretations,  programmatic  guidance, 
guidance  manuals,  and  the  like  is,  or  certainly  should  be,  over.  It 
is  the  time  for  execution  of  these  vital  programs. 

It  is  time  to  find  out  whether  DOE  has  a  viable  occupational  safety 
and  health  program,  whether  is  can  be  implenented  effectively,  and 
whether  DOE  is  "in-charge"  or  its  contractors  remain  so.  The 
wellbeing  of  thousands  of  workers,  the  public  and  the  environment 
are  at  stake. 
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